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Stevens, tH. — 
partnership i in the 19 8 
Stevens,’ And the, Plainti it i 
was digsoly ed, and a bill: i 
for the County of Johnston, ‘fora settlement of he parts. 
nership accounts: That. he Master repo in that - 
suit, that the copartnership was indébted to R H. Helme 

to the amoant. of $6473; 76 cents ;. and that it was ⸗ 
also indebted to the State Bank of North-Carolina to the’ 
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ip — Mato, “ and’by him 

‘paid to the Satisfaction’ of said | £xecutions, 

advanced and. paid by the gis: Robert J. 

. agreement was i ted iifto 
ntory order css te the cause. Lee ' 


vidal ‘debe, ————— ** 

—— the timt-af making * “‘Aabove-re- 
cited agreement, and’ execution thereon was thén'Tevied 

the'teat and personal property ‘OP R. H. Helme. 
y bill: ‘then charged, that * Hanks had ofused 
5 — detect of the above-mentioned debt, due 
mn by the copa rticrsliip, fr om,the fend thus created, but 
hat elected ti crifarce satifactfon out of the separate and 
‘Private nroperty of RLY. “Heliné, andwut of the assets in tlie 
Plaivitiff’s Wanils ; ; and that the amount thereof bad been 
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— which they had received un¢ 


The State Bank,. and, R.. A. Heline, 3 re.‘also 
Defendants ; but po decree: was prayed s 
Plaintiff Guly praying permission to use then: me of tl 
President ‘and ‘Wiscctens of the. Stafe Bank® in-collect- . 





ing-the fund created by the decree. . » fh — 
A A demurrer for want of equity, was filed by Prsb 
— & Thompson. ' 

~The cause was argued at June term, 1827, and re- 
tained under advisement until the present term. 
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oft find personsyito ehatin — from 
Caldbich ¥: "Coopers es. $91.) The Plain- 
Of the copartnership debts only his_propor- 
ne Cause of compraint ow that score. He 

» e td: ge'a step further, beYond any that has 
— been allowed Anddlemands not to lrave the be- 
nefit bf a fand baumil to pay the debt of his principaly to” 
which his creditor had a right to resort in the first in- 
stance, het to be — to the rights of another cré- 
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gatees or simple contract créditors cdmeagainstithe —* 


where the petsonal estate has been exhausted. 
of debts which bound him—the Coart giv 


of the fund to * —2— i —— w 
law peculiarly’ I the dec 
ries into effect WHat was. * — of the 


transaction between the creditor arte 
This fund tideer was Hable to’ 
surety had paid. The Oomplaiuan 5 
any demand or recourse. against ‘it, ‘eit 
_ equity, as it’ consists of webis Wnich we » choses in 
tion, and’ not liable to execution.” It could nat ‘reache 
. even bya bill ih eitiity, ‘ash creditor, &xce [ gin i 
case of collision, cannot file a bill against” his’ debtor, 
and his debtor’s detitor. "The probable reason: being the. 
difficulty of cxamining first the demantl of the Plaintiff, 
* then the actounts between tlic Defendarts. (Emstie 
. Medulay, 3 Bro. Ch. 624.) 
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ims,-because-healleges that his 
ye subrogated to the claim, whieh 
| r rs had against this fund. “But 
Washingon the the principle of substitution is that, where there are two 
Pe. BM: ereditors of the same debtor, the one having a demand 
agains ohe. estate only. of the debtor, and thes other a- 




























> gtigation prot hanced’ ab-shee ropavinene — 

oabley one judgment creditors for whom this fund a 
ided.}There is néinstance, a 

, djctum,ta support this claim, wher ino a are 

«different, (Dorr v.Shaw, 4: Joh, Ch. Rep..17+) To 

— this eqgiity,. enquiries’ of various kinds are tobe 

many. equities investigated, which the ae * 

© of the bill will-not admit of. . 

ML, It appears upon. the bill that: he payment —_ . 


the Plaintiff was. after the assi t to the Defeni- 
* The equity of the Plaintiff lier prior, nor 


| tter than that.of Se i Sac It isthe payment to 
the creditor, that constitutes the surety ahe equitable as- 
ger st the creditor, and therefqre _subPogates him to 
actual payments... (Per Kent Chancellor in 

» Macomb, 4.John...Ch, Rep, 538.) * 
those. who are purchasers before his. equity acorued:— 
The maxim qui prior est lempore;. polior est jure, being 


latter. It is not.the engagement which 
A‘ the uestered debts bea fund which this a. ‘tcan 
the rule. 







right, but. fhe faict that he has. become a 
make. liable, the Plaintiff is not-entitled to relicf against 





The payment -byn-earoty! 
signee of the fund,-but —* 
sigted to the Defendants 5: 
every domittionever it,except 
him, and if restricted him on! 
ditors. - His assignment is, of 
who then had no Vien: upon ite, 
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— for thé : Paint —It * ———— 
the other side, that the aurety has a "right to be subro- 
gated to all the rights ot his principal creditor: it ae 
remains, t@,ascertain what. rights existed in fh State 
Bank, as to the debt for which the Plaintiff vas sure 

- From the facts of the case, it seems, thap bef 
cree of sequestration was entored, the p hy pa c! 
had two judgmen ust. Helme 3 dnesi » whi 
Plaintiff's —S — ——— i 
he was a mere surety.. For satisfa 
» debts, the creditor could, .as to Helme, git for the pure, 
poses of this discussion, Took only to the visible property 
of Helme, which was then under execution. By tlie or- 
der of sequestration, an adiitional security w —* ed 
as to the first mentioned debt, and which, in the Ja 

of the Counsel on, the other side, guarantiod the’ Plain: 
tiff, fram the payment of more than his proportion of that 
debt. It is obvious, notwithstanding the ingenuity with 
which the facts are stated, from the very statement of the 
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444  BQUITS @4sH8 ARGUED! AND DETERMENRD IN THF 
1828. gage and two.debts; both of 
nds coultl: tu the'satisfaction of ane 
: -anly one to that of: \theother. The? question 
“then aviges, what equity existed as to the second dett— 

Ti reatenuasiies right to all that equity. 


by the argument on the other side, that 
— 








— yn *— 





Phe fact, that both debts are prima ———— 
person ———— 
2* 


ta, Wis situation, and of course his right, is essenti- 
ity different, ° Aé to ‘his’ pfopartion’ of ‘the first, he is 


it a: Ios events; buts to the last, he is}"Saving hi his 
cg liabi it, which cannot affect him as to his preseui 








| claim, entirely a “disingerested persén: 
_ But it is apm tlie. principl on which the surety 
substitu ed, t the find’ Higphas been actually 
ee ged for ayment ‘of the identical debt which the 


to, throw away t ait find, Now, premising ‘that a surety 

has ng greater privileges | than a ‘creditor—that is, that 

bility gives him no greater, privileges than actual 

¥ * gives another—we contend, that this is not 
ease——tbat no lien, legal or “Rquitadles i is metessary 

to entitle any creditor’ to.this-vight. Witness the case 
of a freehold’ and copyhdlil estate mortg: iged to A, and 
the freehold’ only to B. Copyholds are not ‘subject to 
the payment of debts, and yet itis the clear Jaw of this 
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eT is Fights ab surety ; for ad to the twa 4 
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- Court, to marshal the estates, so as to give B. the freee’ Jems 1828. 
: bold unincumbered, Suppose still further, that the free- — 

hold estate is sufficient to satisfy both the mortgages, and ⁊ 

that the personal property has been exhausted in the pay- Wenge 

ment of specialty debts. The Court will give tothe sim- — 

ple contract creditors, the right the specialty creditors 

had, of marshalling the debts upon the copyhold, altho’ 

it is clear, that the specialty creditors had no lien, legal 

or equitable, on the copyhold. Witness also the case of 

the legacy not charged upon land, but the assets being 

exhausted in payment of bond debts, is Jet in pro tanto, 

upon the land. (Aldrich v. Cooper, 8 Ves. 382.) The 

principle upon which the Court acts, is entirely free from 

any idea of a lien, but results solely from principles of 

natural equity, which forbid that the rights of one eredi- 

tor should be sacrificed to the whim or caprice of ano- 

ther. What, but whim or caprice, or a sense of their 

own convenience, could indues the Banks, in this case, 

to follow the visible property of Helme? That they had 

a right to an.election, is conceded, but we claim the be- 

nefit of that election. We claim what they refuse. But 

independent of these reasons, which are not waived——by 

the terms of the order of sequestration, the fund now 

sought to be subjected, was pledged to the satisfaction of 

the copartnership delits. The money arising from it, is 

directed to be paid to the Clerk, and that “it shall by 

him, be immediately paid to the satisfaction of the said 

executions.” Amexpress assignment of them, as colla- 








* teral security, could not make the fund more applicable 
1 to the debt—could tot give the creditor a better right to 
say, “we will take the fund pro tanto, in satisfaction of 
y our execution.” To prove this, let us suppose that the 


Banks held a third debt against Helme, with the security 

ef for which they werewissatisfied—that they took the fund, 

and attempted to apply it to the payment of the third 

debt. Can it be contended that they could do so? Yet 

who could restrain them? Helme could not; for he can- 
Vou. I. ¥*38 
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Joxz 1628. not complain that his own property gies to pay his own 


ow 
Williams 
® 


debts. The Plaintiff’s intestate could not, in regard to 
the first debt; for which he was a co-obligor, for he pays 


— nothing but his due proportion of it. Nobody is left then 
Thompecn: to complain of this wrong, except the Plaintiff, or some 


creditor situated precisely as he is. (Ea parte, Rush- 
forth, 10 Ves. 412: Paley v. Feild, 12 do. 485.) - ~ 

I repeat, that it is difficult to show any. redson, why 
the decree of sequestration created no equity as to the 
second debt. If it had been used in payment of the first 
debt, it would have left the property liable to execution, 
freé to the second debt. The Banks had a right so to 
use it, and we only seek to be put in the situation, ‘in 
which we should have stood, if it had been so used.— 
But it is said, that the fund’ now sought to be subjected, 
never was liable to pay the debt which the surety bas 
paid—that the Plaintiffs’ creditors, viz. the Banks, ne- 
ver had any recourse against it, as it consisted of debts, 
which are not the subject of an execution, and that it 
cannot be reached, even by a bill in Equity, asa bill can- 
not be filed against a debtor’s debtor ; for which is cited 
Emslie v. McAulay (3 Bro. Ch. 624.) To the fifst, we 
reply, that the very terms of the order r of sequestration, 
give our creditor the right to the fund aud that we have 
a right to be substituted to him. It is, being the pro- 
perty of Helme, liable to pay all his débts, aud it has 
been shown, that no specific lien ia necessary to enable 
us to resort to it. It is true, that if is not such pro- 
perty as is Jiable to an execution ; but it never was be- 
fore contended, that this characteris c WAS necessary to 
enable a Court to marshal——on the contrary, if it was 
s0-liable, there would be a complete remedy at law. As 
to the proposition, that a bill cannot be filed against a 
debtor’s debtor, it is denied——and the case cited will be 
foand not to support it. 

Again, it is said, that in all cases of substitution, there 
must be different creditors of the same debtor ; but that 
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this case is that of the same ereditor of two debtors. Jems 1828. 


This objection has its: origin in an incorrect view of the 
subject. By the established rules of the Court, the 


—⸗ 
Williams 


v. 


Plaintiff was a creditor in respect of his liability, so there — 
are two creditors—#in Equity, and looking at the sub- Thompson. 


stance of the transaction, Helme was the real debtor, 
quoad his half of the debt due the Banks, and not the co- 
partnership. The cases ex parte Kendall, and Dorr v. 
Shaw, fully‘prove, what is conceded—that if there is 
no equity to affect the fund sought to be subjected, it 
shall not be so subjected. 

Again, it is said, that if applications of this kind, are 
allowed, the accounts will be so complex, as to render 
it a matter of policy to decline sustaining such bills.— 
I submit, that it is one of the peculiar features of a 
Court of Equity to give relief, when at law, the com- 
plexity of accounts renders relief impossible ; and I 
think, that I am supported by the following cases, most 
of them connected with the subject now under conside- 
ration, and which proves that no accounts, which can be 
solved by human calculations, are considered as too dif- 
ficult for the Master to act on. (Ea parte Marshall, 1 





ty, it has been defeated by the assignment to the Defen+ 
iff had no equity until the money 
was paid, and that, not being paid until after the assign- 
ment to the Defendants, the equity of the latter is better. 
As to the first, it is submitted that if any equity ever 
existed in the Plaintiff, it cannot be defeated by matter 
ea post facto between Helme and the Defendants, espe- 
cially as the bill charges and the demurrer admits the 
Defendants had notice, the maxim being qui prior est tem- 
pore, potior est jure. 

But we contend that the equity of a surety arises from 
his liability, that in respect to this he is considered as a 
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- ereditor—all the’ cases go upon this principle—for this 


reason he can compel the principal creditor to prove, 
under a commission of bankruptcy, and hold the divi- 
dends for his benefit before he has paid any thing—for 
this reason, after a default by the principal debtor, he 
can, upon: indemnifying the creditor, urge him to ‘dili- 
gencé in getting security, and many other cases might. 
be cited which go upon this principle. The dictum cited 
as from Chancellor Kent, in Campbell v. McComb, does 
not support the position, and if it did, is entirely opposed 
to his express decisions in Hays v. Ward, (4 John. Ch. 
Rep. 123)---King v. Baldwin, (2 Ditto 554)—Cheesebo- 
rough v. Millard, (1 Do. 409)—Stevens v. Cooper, (1 
Do. 425.) 

But it is said again, that we have no right to come in- 
to equity, until we have established our claim at law.— 
This is unqnestionably true a8 to mere legal demands ; 
but the rule is different when the demand sought to be 
recovered is one which a Court of Eqaity is in the habit 
of ascertaining, and which may as well be done here as 
at law. (Lawson v. White, 1- Cox 276—Dering v. — 
of Winchelsea, Dillo 318.) 


Henverson, Judge. —This certainly was once a case 
proper for @subrogation ; two crediters—two funds— 
both fands accessible to the preferable creditor, and 
ene only accessible to the other. And had an applica- 
tion been made at any time during. this state of things, 
I think that there cannot-be a doubt, but that the credi- 
tor disappointed of his only fund,.by the creditor who had : 
the choice of two, might take the rejected fund as his 
means of satisfaction, in Jieu of the one thus taken from 
him ; upon a principle of natural equity, that he who 
in the exercise of his own jast rights, injures another,is 
bound to make satisfaction, if he can do it without loss te 
himself. But the application should have been made da- 
ring the time that the power of the Bank over the fund 
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created by the decree, existed, as allthat the Plaintiffcan Jum» 1638. 


ask for is, to be subrogated to rightswhich they had whea 
the bill was filed. No principle of equity recognized in this 


ew 
Williams 


Court was violated by the Bank, in resorting to the fund eer ee 
most convenient in their estimation, for the satisfaction — 


of their debt, and on this point, they were the sole judg- 
es. It is'sufficient if the object was to secure themselves, 
and not to! injare another. ‘This case is also gome- 
what weakende from the circumstance that the property 
was not withdrawn from the operation of the Plaintiffs 
execution by meays of the sequestration } but was, from 
its nature, never subject to it, being debts and choses in 
action. There was nothing therefore personal in the 
equity which the Plaintiff had ; it congisted simply in 
this, te have from the Bank an assignment of this se- 
questered fund, upon its being ascertained that the Bank 
did not want it. But the Bank Jost all its power over 
the fund when their debt was satisfied, and Helme was 
then remitted to his original rights, and most certainly, 
think, had full power to transfer it to any one, bona fide, 


This it seems he has done to the Defendants Washington - 


and Thompson. If it is argued that the Bank could not 
know wliether they would want the fund, until it was as- 
certained whether the other property of Helme would pay 
their debt, and therefore such application to‘them would 
be premature, it is answered that they might be required 
to make a provisional assignment. As to the equity 
against the Defendants Washington & Thompson, the 
Plaintiff has none; they are purchasers or incum- 
brances for value, and in that respect equal at least in 
equity to a creditor, and have by the transfer acquired a 
specific equity to hold the property. As to the ground 
of subrogation on the score of the Plaintiffs having 
paid the debt to the Bank as the surety of Helme, he can, 
on that ground, only obtain the securities and facilities 
which the Bank had, in securing and collecting the debt 
thus paid by the surety, and not those which the Bank 
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had against the debtor or any other person, or fund for 
securing and paying another debt. hd 


Washington Hawt, Judge.—t am at a loss to —— the equity 


—— 


that entitles the Plaintiff to a priority in interest, over 
Washington and Thompson. His intestate was surety 
for Robert H. Helmé, for a debt upen which. there was 
a judgment and execution against him, but there was no 
lien created thereby on the fund in question, neither bad 
the creditor a lien on that fand. If they had, and could 
thereby have had their debts discharged, but had elected 
to proceed against Helme’s property, which only was lia- 
ble for the Plainfiff’s debt, and which would have been 
applied to the Plaintiff’s debt, had not the execution of 
the Bank been the oldest, I think in that case the Plain- 
tiff might claim to stand in the place of the Bank, as to 
that fund. But it does not appear that the Bank credi- 
tors had any option. Neither they, nor the Plaintiff's 
intestate had any lien.upon it. And if Washingon and 
Thompson are bona fide creditors of Helme, and have got 
a conveyance of it in discharge of their debt, I see no 
reason why it should be wrested from them. For aught 
that appears, their claim is as well founded as that of 
the Plaintiff. 
. Pew Curtam.—Let the demurrer be sustained and 
the bill dismissed. 
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Isaac Williams; adin’r of Jobn | 
Williams, 


Robert H. Helime John Washington 
aid David Thompson. , 


A surety has in respect of his liability, the rights of a creditot, and 
upon the insolvency of the principal debtor may retain any. funds 
belonging to him in his hands. 

Therefore where the surety owed the principal debtor, who became 
insolvent, and assigned for value the debt dpe by the surety, it was 
held that the latter might retain the amount of ‘his subsequent pay- 
ment against the assignee: 


The Plaintiff in his bill alleged, that before the 27th 
of May, 1826, his intestate was bound as surety for the 
Defendant Helme, to. a large amount, and was also in- 
debted to him on that day, in the sum of $1491,33, for 
which suit had been brought by Helme, returnable to the 
County Court, which: sat on the said 27th of May, 
1826. That Helme was very. anxious to collect the 
amount due on the debt of $1491,383, and. the Plaintiff 
to prevent him, as he wished to retain that sum, as an in- 
demnity against the suretyshipof his intestate for Helme · 
that it was agreed between them that the Plaintiff should 
confess a judgment for the debt, with a stay of exe- 
cution for three months, which was accordingly done— 
that on the 27th of May above mentioned, after the con- 
fession of the judgment by the Plaintiff, Helme, whose 
circumstances had been doubtful, failed, and proclaimed 
his insolvency—that between that time and the ensuing 
August Term of the County Court, executions issued 
against him, and the Plaintiff on a judgment which had 
before that time been entered up against them, whereon 
the Plaintiff had paid the sum of $4877,87, for which 
his intestate was bound, as surety for Helme. 

The bill then charged that Helme, instead of satisfy ing 
the judgment for $1491,33 which the Plaintiff had con- 
fessed; by applying the amount of it, to the sum thus paid 
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as his surety, had assigned the judgment to the Defend- 
ants Washington & Thompson, who were copartners, in 
payment of a debt due them, and that they, in-the name 
of Hélme, had issued an execution thereon, and were 
about to raise its amount, from the assets in the. hands of 
the Plaintiff. 


The prayer of the bill was for an injunction anda dis- 


covery: 

All the Defendants answered, and proofs were taken, 
but the case made by the bill, was not materially varied. 
It appeared from the answer of the, Defendants Wash- 
ington & Thonipson, that the assignment was madeby 
Helme to them, on the 2d of June, 1826, which was be- 
fore the payment of the $4877,87 by ‘the Plaintiff. 


Dadger & Devereux were to have argued for the Plain- 
tiff, but the Court called on the Counsel on the other side. 


Seawelt§ Gaston, for the Defendants, Washington & 
Thomson, argued strenuously, that it was a mistake, to ! 
believe that sureties are entitled to any peculiar favor in 
a Court of Equity, They, having received no equivalent 
for their undertaking, are bound, or not, by the rules of 
law, and cannot be made liable to any greater extent, 
or in any other respect, than was contemplated by them 
when they entered into their engagements ; but to the 
extent they did intend, Equity, in case of a mistake or 
accident, will afford the same assistance against them, 
that it would against him who had received a valuable 
consideration. A lost bond, for instance, will be set up 
against the surety ; and, in short, he will be compelled 
to do every thing he undertook todo. The surety then, 
can, by no possibility, be said to have a higher equity 
than a creditor. Suppose, in this case, the intestate, 
Williams, had been a creditor of Helme, but that the debt 
was payable at a date subsequent to the assignment to 
Washington § Thomson, and that, instead of a judgment 
the assignment had been of a note, with notice to the as- 
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signees of the insolvency of Helme, and t he was in 
fact debtor to the intestate, Could e bg “interfere in 
such a case 2. » It tthe answered, that, in case stated, 
the legal 88 garg tang not by th 

f the judgment, it replied, that if 
assignee of the legal title had Sis of the prior equity, 
he isregarded as precisely iwthe situation of the assignor. 
That the matter of equity charged in this bill, would 
furnish no defence at law, in’ the case stated, I think, 
cannot. be controverted ; and 4f not, I ask why? The 
action at law is assumpsit, where every, equitable de- 
e for a bill in 















Equity, in which te Plaintiff can over. 
conscienice ; and if it be hat the 
this —— uld form no deferice. ny 
must be, dismissal, In reference 

posed, how. does this "ded dag 
and the intestate is Ws suret, 


obtained against ———— intes m ie indebted to 


Helme, by judgment againgt his administrator. Helme, 
the principal, is indebted to the ndants, and assigns 
to them gment,. in satisfaction of the debt—it is 


charged i ‘bill, that at ‘this time his — was 
not only kfidwn to himself, but was a fact of general no- 
toriety. Tf, instead of taking the > judgment, and assign- 
ing that, the assignment had been of the note, thé De- 
fendant would haye been protected by law and equity 
both. Not that he has a better: conscience, ‘or is fenced 
with a stronger wall—for his action at law is subject to 
precisely the same defence, but it is simply because the 
administrator.could offer no objection to his action, bat 
a possibility of his intestate’s suffering, in virtue of his 
suretyship. Now it is ‘important, not to confound the 
relief which a Court of Equity furnishes, as growing 
out of the justice and equity of the actual state of the case, 
and that interference which it extends to prevent an in⸗ 
jury that may possibly happen. “The first is founded upon 
Von. I. *39 * 
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we nt me eve ‘and tho? 
Helmet al we at ‘was, in fact, i —— —* vas Known to 


the Plaintiff, ahd he ought, instead of 
ment, to havo insisted upon vetainin the debt, as an in- 
demnity, and in case of refusal, ‘enjoined its collection, 
Yet he yoluntarily confesses judginent, and is 

* a slay of execution: Fhe Defendants, at 

are sctial creditors, not depending upon - 

— they baye 4 ‘advanced thei f money, at 

ceive in pa af this jud ae Wie ak -— 
lebt stand app a hi igh. gross Sasa, ith — | 
a surety —* ni — nat, be payer 
advanc ry or —— ial 
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iat: are Unt eyes 10 lerive shy 
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of superior ut because it would have been 































in coute ahs > —— By the assign. 1 
ment, they. acquit a tit * — | 
is older than. that jake intif as; for his FF 
title to — sisted, till " bikent as 
surety. | | 





Again, a a debt ie —* as property, as * as any 
chattel: it is capable of being transferred, and can pass 
from haod to hand. If it is evidenced by negotiable pa- 
per, the legal title will pass to the assignee, who may 
gue in his own name; but in Equity, évery debt will pass, 
upon satisfactory evidence of a disposition, whether it be: 
negotiable at law er not, and. whether with or without 
consideration ; 3 and for the yery same reason that a chat- 
tel in possession would have passed,’ The judgment then, 
was-to be regarded as so thuch property belonging to 
Helme, and to place it on thé strongest grounds for 
the Plaintiff,.in the possession of the latter, and which 
could be disposed of by Helme, precisely as any othe 
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ooRnney COURT qe. haces ie th 
chattel. Suppose, i ing —* debt, it, hed ge heen-a, Jom 


horse, is thebe a ——— 








Helme from. 


is 


$ Tempeh t? —2 the admipistra- wank 


tory in resisted the delivery upon the ground 
of his liab 08.8 surety, and the insolvency-of Helme? 
It is true, that, the fesult shows, that Helme’s estate 
when afterwards sold by the Sheriff, did not raise mos! 
ney enough to pay'all’his-debts, and that, by this conse- 
quence, Filliams was obliged to pay the amount of his 
suretyship; but it cannot be said, that at that time, 
Helme owed Williams any thing, Teh e did not, Helme 
had nothing in his possession t to Will 

which I consider as essential, 4o.enth 
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title at all. Mie examine a lite itt 


already stated. It must be & 
peculiar right. which the dai tit 


that would not-have-a ed ith tlie.same force to any 
other estate belonging to Helme, * ſight have been 
in his possession. Suppose, hat iti debt, it 
had been #horse, and Helme horse to the 


Defendants in part payment of their R could there 
have been any defence against the title? But if it should 
be said, the legal title passed, which would protect the 
purchaser without notice—then suppose the. Defendants 
to have notice, and-how would that affect the case? To 
entitle the Plaintiff te.retain, it i¢ necessary for. him 
to show a title to the thing retained. This is the clear 
rule in regard to a chattel. Ifthe thing retained be mo- 
ney, as a debt, then there must be a claim against the 
creditor for money; and as there is no difference between 
monies of the same amount, that entitles the debtor to 
retain it, instead of its being paid by the ereditor. But 
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— Leases agdven AND maT anyggye® IN THE 


1898. exaniine it, in whatever light either 2*2 
— bottomed upon a title to the thing 
the case of factors, their lien depends 
i the nature of their employment, and. the implied 
2* of the parties, by the rules of Jaw, and is 
foufiié exclusively upon ‘commercial considerations. 
Without such’a rule, no man would, or could ‘become a 
factor, without the greatest peril. nk 
~ Bat if it be said, that ina ———— the 


liability of the surety, against whom there is a judgment, 
affords him the right to withhold payment, Panswer, it ts 


true, that a * Equity; whose province it is ta pre- 
, its assistance—but how far? To 
wally, befo ‘the surety has paid? ‘Or will it 
jerny, that he shall not reduce this debt to his pos- 
Jintit he has released the surcty from histhraldom? — 
That rference of the Court does not spring frou 
‘ Rte bot money, “bat from 
be protected, against mis- 
“The conduct of the Court’ is 
ventin principal from committing 
a dishonest act” for it: be the height of dishonesty 
in a priticipal to colleet a from him, afi at the same 
time, leave him to pay as surety.” This rile, it is true, 
exists, but only between principal ard surety.” The rule 
upon which the Court \goes, is to prevent a dishonest 
act; But where is the dishonesty in paying one creditor, 
‘tied ‘the effect may be, that another is to’ go unpaid ? 
Aré not all creditors equally meritorious?) And will a 
Court of Equity, when an application is made to enforce 
payment of a'debt, not recoverable at law, say to the 
éreditor, that all other creditors must be let in pari passu, 
and yet, if relief be given in this case, it-must say fur- 
ther, indemnity shall be retained for him, who in proba- 
bility may be a creditor? It is true, that where a fund 
is provided for the payment of debts, and it is necessary 
te resort to a Court of Equity to have the trust executed, 





there alt 
son—that is, } ? ' 
debts. The Defendants ae bona ide creditors ob Hedme, 
ant! have ment of this jatgment, in part satis- 
faction of their debt,“and they have the same equity to 
retain it, that they would have had they received so. much 
tice of the Plaintiffs liability... . ~ « 
ent then was perfectly honest as respects — 
they are’ entitled not only -to the 
forbearance of Court, but to its assistance, if neces- 
sary to the full e yment of. it. , ‘The Plaintiff has ap- 
plied to this coun obtain its assistance in prejudice 
of theirright, imitted, eae 
ly ; , “eq n é 
ants can e none other, than he then 'c Id con 
————— then 


lief of this Court — bi ‘yet the 

the Jength of saying he would, it he pat be relieved in 
this case, This is indeed a stronger case against: relief, 
for here there is a specific assignment of this debt to a 
particular creditor. In the case supposed, * ſrom 
the surety, vould, by operation of law⸗ become a 

to the execator for the benefit of all the cre 3 the 
death of Helme, could not give his creditors er claims 
upon his-assets, than he could by his own-act during life, 
and we think it must be perfectly clear, that if a bill was 
filed against the executor upon the grounds made in this 
bill, the Court must say, “that its equity was imperfect, 
there was no equity atiached to the. debt, because there 
was nothing paid by the surety, that the assets were to 
be distributed amongst those who are creditors.” 








. me there: a doubt—here is a between 
; * se — it being a debt 





due from Williams to Helme, and sold-by him to the De- 
fendants, docs hot-at-all: make it different from any other 


property. The purchaser is content to. —* title he 










obtained, and is uot applying to this s assi 

ance— Williams sets upan opposite cl d calls upon 
this ‘Court to. hinder the ants using their 
means—the Defendants have paid ioney, Williams 


atthe time they’ —* had never: p 


: superior to the endants, is mane * any ca con- 
—* tract express on in or any i ien.which,the Faw, for 
purpases of policy, has afforded ; tor is it 
— rality io the purchase of the Def , 
‘apon the fact that he: , 
—* cave the t : dd the | 
was insolvent, ble he would become 
4 treditor, by be puing Silber 1s pay nc doch Hye 
cipal—now jt dan be shown that ty de facto 
acquires a * the property in His on be- 
longing: to his principal: or that 4 surety a superior 
equity to a ereditor, it seems to me impo to sustain 
this’ Bill. <= 
If Williams really aia suspect the solvency of Helme 
at'the time of giving the. judgment,. as he says was the 
ease, then I ask, who is to be blamed for what has hap- 
pened—the remedy for them was a —— a intes- 
tate had Helme’s surety for a, debt, and by pays 
ing that debt’ immediately, he would then have had an 
equity to retain it—he thereby would have obtained a 
title in equity. to it; why did he not pay it? Did net 
* his intestate promise to do so, and shall it be said that it 
ay. d have been hard to’ force him to raise the money 
by a sate of his intestate’s estate, before Helme’s proper- 
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ty wase Peat it Hihiait ees tap tite, or fons te 

what is the same a8 to Williams's dutys-if he thoaght he 

was, it become. dion then absolutely necessary for Witliams to wil 

pay the debt, or dr tobi. defeasance against the judgment Helme ot 

If the loss therefore, feH upon the estate of the surety, i . 
ough sligence of the admiuistrator, and the a 

rg Sn saya pou 













order of the Cou rts, | | 

those arising from actual sufferings... As a ourety, he > 
has a right to have his Tears.and apprehensions. quieted, 

fo from apprehended harm, | He need not 

wait till he ligs suffered, because his equity ari 

fore that and this seems to be admitted 

part of the argument, which rather ine om Me 





might have obtained an order that Helme not.as- 

sign. And as to the position, that Williama shoulil have 

applied to a Court of Equity to restrain Helme from 
transferring, I think that his equity is bigher than.any an) 
which could arise from the violation of orders or rules of 2* 
Court. It is independent of them--it arises from the 
principle first mentioned, that Helme could neither. by 

himself, nor by another, require of Williams to do, what 





* 
pay ces lange sum, f hich he 
Holme eta: sustained a loss of ae amount of ies tis which 
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IN THE 


goer eases —R inp DETE 


———— unable to do towards p the fact 
s.insolvency. Williams being indebted to him, was | 






















rowed... The debt which the Plaintiff owed, 
‘should have been left in his hands, as an@ifidémni 
part for his loss. It is trne, that if th 
been of a negotiable character, it wom 
ile have applied to Court to 
3 for had it been of that charact 
have had a legal owner to contend w 
upon his own right, instead of tloss | 
who would not, as these Defendants, at 


"the Defendant —— 
they’ —— — kok 





ask nothing of this C are. x 
they are applicants for Dap cps racter of De- — 
fendants. The law gives thent nothing; theit rights are 
not known at law. p would not be even heard to al- 


lege them—there.Helme | the owner’ the judgment. — 
Here, the Defendants are made: parties by mere eour · 
tésy.. The Plaintiff might ‘have left them to come into 
this Court as petitioners, asking to be ‘permitted to ase 
the name of Helme. They owe their exis ‘as claim- 
ants to the principles of this Court, and they ask to do, 
in the name of: their assignor, what it,would be the 
height of iniquity to permit him to-do, because they say, 
that the r sdld to them—bat Helme had nothing that 
lie could sell. 1 think, therefore, that the injunction 
should be perpetuated. Ihave viewed the case, as if 
Helmeintended no actual fraud, whew he assigned to the 
Defendants. He says so, and there is nothing to induce 
a belief that he did. But the fact is, that he was tlien 
insolyent, and therefore could pass nothing in the judg- Bt 
meit, as against the Plaintiff. , 
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Taxxony Chief Justice, am of opinion that the _ Town 1038, 

| =~ prayer o of this bill 1 could not be r —n 
very clear prinbiplen of 


that series of decisions, by which ‘this: Court’ has been — Ga 
- constantly guided, for the, protection of sureties. It is - 
» that the estate of the Plaintiff's intes- 
urety for Helme, became ‘liable to, pay” a 
for him, a very short time after thé 
ent, and that this money was subse- 
; the estate.. It is very evident; that 
» if Helme had attém pted to enforce the judgment upon the | 
b 4 — of the stay, he would have been enjoined, un- 
® iess he countersecured the estate against his own debts. . : 
“@ When the debts of Helme wete paid out of the estate, his , 
_ debt against it was extinguished, according to! such leis * , 
- frinciples of justice, that I imagine the law Of every ci- 
 @ vilized natiun has ailopted them, In the civil daw, it 
“2  was.called compensation, and is thus: spoken of by a 
| writer on that laws“* When it is said that compensation 
is made ipso jure, it. means that it is made by the mere 
operation of law, without bemg pronounced by the Judge 
or opposed by the parties, As soon as a person, who 
was creditor of another, becomes his debtor of a sum of. 








‘} money, or other matter susceptible of compensation with . 

; that of which he was.acreditor; and vice versa, as soon. , 
as a person who was debtor to awother, becomes his cre- 

: _ ditor of a sum susceptible of compensation with that of - 

4 which he was a debtor, a compensation is made, and the 

y respective debts are from thenceforth extinguished, to 

; the extent of their concurrence, by virtue ; law of 

‘ compensation.” (Potior on obtigatons, 599. As the, 

f civil law exists in Scotland, the principle is there adopt- 

‘ ed without variation, and it is held that where the same 
7 person is both debtor and creditor to another, the mu- 
e : 

" tual obligations, if they are for equal sums, are extin- 


~ guished by compensation. re Institutes, $25.) 
; Vou. I. *40 at 














— —— * lim from: his 
— J sah > — the’ debe, “ahd would certainty 
hdv¥e' been allowed to set off the jadgmentagainst it. The 
case of Lee v. Rock, farnishes’an instance ¥ 
borrowed money on the mortgage of his es 
of bis being ‘dHowed to ga finto equity, to/have his estate 
disencunibered by hit, and the coveria 
dévd-was held to bind'the Defendant, thou 
it } Wut the’ money being borrowed fer’ him,’ it was his 
debt; and the surety was only a nominal, person, (Mose- 
ley $19.) Avid he may not only come here to be'rclieved . 
from Wis liability, but as soon as he becomes liableto the © 
créditor, or is endangered, theugh he has hot paid’ the © 
debt, hé has w'right'to ehforce mortgages, or other coun- 
ter securities given to indemnify him.(cfntrobusv. Davidson 
s Merivatle’ 579, y, 0. Anderson; 4 Dessaus. 44.) 

"This was'the r ine Which Williams stood to Hebne 
inithédiately after the confession of judgment, and when 
thé thue state of thé Tatter’ssaMuirs were known. This 
eqitity was’ priof then to anyewhich coald be acquired by 
the'assignees of the judgment. ‘But there‘was in fact no 
equity to be acquired by them; for it would be against 
first Piriticiplés ‘that’ thé assigtior shoul place the assig- 
neW im a bettéi’situation than he stood -himself. ‘Policy 
has introducea an exception with respect to bills of ex- 
chitnge, and notes éndorsed before they are dic, but in 
all otliee Pespéets the rule atid law of this Court are on 
that sibjectifniversal. “(Cotes v. Jones, 2° Vern> 692— 
Davis v. ot Vesigun. 247.) © +. 

As ‘many of oar most valuable principles of equity, as 
wélf’'48 law, arederived from the civil law, it is not sur- 
priéifig to méet with almost the very Case before us, sta- 
ted in a work of atthority on that law, as administered 
in gent: é'T hough; says the writer, compensation 
cannot be pleaded aftér the decree, either against the cre- 
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Robert. Wyane A owtd as 4 LY 
From Franklin. he a ep 
* Thomas Alston, ae gy 
— — open, the lana 4 — 
against volunteers, and purchasers with nofice. — /. say. 3 
fee ae ree ons ose ent bt, is | 
not entitled to the priviléges 6 of a purchaser. * 2 Cr cr lay 
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"The < case made by the bill, satin al ‘the ‘prone i in Ankit at ® 
this. cause, was, that the Plaintiff sold-a tract of land » £.t.~ 22 
one Jeffreys, and took his: bonds for the purchase-money; * — 
that Jeffreys never paid these bonds, but conveyed the Ver rruted Af 
land to one Outerbridge, to secure a prior debt, and that hee. ae 
Outerbridge conveyed to the Defendant. ‘The Defendant — X 
had notice of the non-paymentof the purchase-money, and we 
the only question was, whether the Plaintiff had alien 
upon the Jand for its security. _ . of 


Gaston Badger; at a former term, argued for the. i * * 
Plaintiſf. The Reporter was not in Court when that ar- é 
gument was made, end has no note of it. . * ae 


AY a ULTt. 


At this term, 4 for ‘the: Plaintiff, discussed | 
the question extensively, and cited Chapman v. Tanner, 
(1 Vern. 267.) Blackburn.v. Gregson, (1 Bro. Ch. Rep. /' o-« «>. 

424.) Fawell v. Heel (Ambler 726.) Naitn v. Prowse (7 fo S650 
(6 Ves. 759.) Smith v. Hibbard (Dickens 730.) Charles 
vy. Andrews (9 Mod. 152.) Macreath v. Simmons (15 Ves. 
354.) Hughs v. Kearney. (1 Scho. F Lef. 18%) Garson 0 /-. 
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— — y E an ime 
¥. Green (1 Jolins. Ch. Rép. 908.) Mili ¥. aa Ves. 
Ghat ere a tp. 


jd. ete, Judge.—It has been — established princi- 


ple in the English Courts of Equity, that fhe véndor of 
land sold, has a lien upon the land for he: | gine 


‘ney in the hands of the vendee, or in t any per- 


son claiming under him, with notice, for a va- 
Inable consideration. (Sug. Fend. ony ‘and. the autho- 
rities there cited.) 

I am not aware that the question has beet Stirred in our 
Courts, before the present suit. It is therefore neces- 
sary to consider how far, on the ground of expedience 
and fitness, the doctrine should be introduced. into our 
system of equitable jurisprudence. ° 

When land is sold by the vendor for a certain price to 
be paid by the vendee, in point of Justice and equity, the 


-vendee does not become the owner of the land, until she 


has paid the price. -Until the payment, the title of the 
vendor should not, in this Court, be divested. At 
law, when a legal title has been conveyed upon a nomi- 
nal consideration, but the real one is unpaid, the vendor 
is concluded, and estopped from claiming. ‘the land ; but 
in Courts of Equity, where.real facts appear, and truth 


is not disguised, although the vendor cannot claim the 


land, it is but just and equitable that he should have a 
lien upon it, for the money for which it was sold. The 
equity of the rule is not altered, when it is applied to a 
purchaser from the vendee, although for full value, if he 
is affected with notice ; because, having notice, he knows 
he is purchasing that which in justice and equity, his 
vendor had no right to sell. But, without such. know- 
ledge, as he has the legal estate, a Court of Equity will 


not interfere. 


I think the equity here insisted upon, is an universal 
equity, applicable to all societies, that profess to be go- 


_ <verued by principles of justice, let the form of their go- 
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vernment be what itimay. Nor doT think itis vaieayy Jonx 1638. 
the circumstance, that in England, lands‘canmot, be bold ã— 
under @ fi. fa. bat are oly subject to the elegit. “This ns 
case is not one of a between the vendor anda “™™ 
creditor of the vendee, where the vendor having a legal 
title and possession, might have been trusted on that ac- 
count. But it is that of a purchaser from the vendeo ‘ 
with notice, who, at the time of the purchase, paid no~ 
* thing for it, but who took it as an additional security for) 
a prior debt. | : 
This equity is not founded on any * of policy which 
gives a preference “to one creditor over another, but 
upon principles of natural justice, Which prescribe, that 
when a person sells an estate in: lands, he is not consi- 
dered as parting with it, until the stipulated price is 
pais ér until surety rety ig given for the *—— of it in 
othér way.) ' 
“I is said, that landed and peraqnit wetale are equally 
the subjects of traffic in this ‘country, and that the lien 
in question is equally applicablé to both ; or, in other 
words, applicable to neither, Ftmay be’dbserved, that 
titles to personal estate, in’ times” past, have been evi- 
denced by possession, and passed from one person to an- 
other, with more facility than titles toreal estate, which 
are always of record ; and that equities connected with 
the latter, as in the present case, can only be enforced 
against those who were conusant of them. The sciénce 
of law is however progressive ; whether it will ever fix 
a lien upon personal estate, on behalf of the vendor in © 
the hands of the purchaser, to the amount of the pur- 
chasé-money, is not for me to predict, Buf with respect 
to real estate in England, from whence we have derived 
our notions of jurispruden®S I may be permitted to say © 
sic est lea ; and that the principle is worthy of adoption 
in this country. 


HENDERSON, j udge, concurred in opinion with Judge 
Han. 





Equity, in, England, that where thie —* Rees his 
state to the vendee, without receiving all, or any part of 

e purchase-money, he has,as against the vendee and his 
= and all claiming as volunteers, or purchasers for a 
luable consideration with notice, a lien upon the es- 
‘tate for the whole, or such part of the purchase-money, 
a8 was not paid ; 3 and. this; although the consideration is 


,on the face of the instrument, expressed tobe paid, and 


a receipt endorsed. Upon this general rule, there is a 
concurrence among, the authorities, though upon many 
points arising from the. complicated system of Equity, 
which has been built upon it, there is considerable di- 


versity of opinion among the most eminent Judges; as, 


for example, what, kind of security received in payment 
amounts to a waiver of the lien. Nairn v. Prowse (6 Ve- 
sey 752.) . Macreath v. Simmons (15 Vesey341.) 

It is not easy to ascertain at what period the doctrine 
was incorporated into the law ; but the first reported 
case to bé found in the-books, can scarcely be called an- 
cient. It is certain, that the refinements and intricate 
deductions from the rule, haye arisen since our revolu- 
tion. The existence of the lien, as a genera question, 
was argued so lately as 1785, and theugh the Chancellor 
‘gave a strong opinion. in favor of it, yet he would not 
decide ifsjin consequence of one of his predecessors hay- 
ing given an opinion that the vendors taking a bond, dis- 
charged the lien. Blackburn y. Gregson (1 Bro. Che Rep, 
420.) It was again doubted.jn 1802, whether a vendor, 
who had taken the bond or note of the vendee for the pur- 
chase-money, retained his lien on the land. The ques- 


tion arose between a creditor, who claimed under an 


equitable mortgage, created by the deposit of a deed 
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surauice bovis oF obiidintittha:: | 
and the vendor who had taken a ‘deposit — 2 
cure the payment of the puitchase-money. The Court 
determined, that by taking th sit of stock, he had ” 
waived his lien; andthe question between the creditor * 
and vendor was not decid : (Nain v. Prowse.) “Upon, 
the whole, I think it iiay- 1 be satisfactorily | athered fr * 
thé books, that the’ system was not so firm ily established: 
at the period: of Our revohition, as to require us to con 
sider it as part of the Equity jurisprudénee tlie in kores 
in this’ State, and to render-obligatory upon-us, the suh · 
& sequent adjud ications which: have arisen dpon it. * 
It is said, Ais a natdral equity, tiat'the vendor of | 
land should’rétaiiy alien for’ the price of it; and thore is 
_some ſoundation for this equity, where tne lands cannot 
bo sold for tlie debts of the purchaser?’ But where land 
is liable to be sold on execiition; to the same extent with - 
chattels—where ‘it isethé subject of daily transfer and. 
_traffie, conveying a feé-simple estate ‘in allodial right, 
(a thing of rareocciirrence in’ Englands) the equity is~: 
not stronger as to-land, than, as to chattels, Nor is it” 
. probable, that this. doctrine woukt have been introduced 
in England, if the tenures thent; and the process of exe- 
cution, had been'equally simplé with thostii'this State. 
It is the policy of our law, and’tn harmony with ‘dur po⸗ 
litical institutions, that the right-of aliening land, should’ 
be enjoyed. by theowner, with unrestricted freedony; and 
that any person may safely givehim Credit; onthe faith: 
of an undisputed possession, and of a right;attested and 
authenticated by the public registry. The:facility and 
security given to creditors, is perhaps morerenfarkably: | 
characteristic of the law of this:-State, thaw “any other 
feature it possessesy «All conveyaices.not.recorded, and - 
all secret trusts, are-made-void against them, as well as * 
against subsequent purchasers without notiee. Butthe’ 
security held out to creditors; would: beshollaw andm- 
sound, if these latent. trusts were permitted to rise ap 
against them, and defeat a title honestly acquired from 
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mt owner,. The pak and wholesome doctrine 

sells without receiving the price, and 

the solidity of the yendee, let him create 

a lien upou the land, by ti —* and regis- 

ter it within the time now require by law. If itis on- 

derstood, that a purchaser, after searching the Clerk’s 

Office for jadgments and executions, and the Register’s 

» office for incumbrances, and finding all clear there, must 

still take the title at the risk of some unrecorded.equity 

—some inscratable lien, a very serious obstacle will be 
opposed to the alienation of real estate. · 


I believe there are but few States in the. Union, which 
have retained the British law as .to executions — 
land. Vknow of but one, Virginia—though there may 
be others, ; There the principle prevails, that the — 
has a lien upon the land for the purchase-money ; and — 
where the writ.of fieri facias cannot..reach land, there 

is a semblance of justice in the adoption of the principle. 
It also prevails in New-York, where the fieri facias does 
reach land ; but in Some of the States, under the like 
circumstances, the doctrine is partially, and in others, 
entirely rejected. In Pennsylvania, the Vendor, parting 
with the legal estate, retains no. equitable lien for the 
unpaid purchase-money; but he does retain it, if he parts 
only with the equitable title. (1 Fates 393.) : 

The question was brouglit before the Court of Chan- 
cery in South-Carolina, so lately as 1808, when it was 
distinctly adjudged by the Court, consisting of three 
Chancellors, that a vendor, selling lands and conveying 
them in fee, and taking a bond for the purchase-money, 
without taking. 2 mortgage, has no implied lien on 
the land, so as to give him any preference over the cre- 
ditors of the purchaser. Wragg v. Comptroller- - General, 
(2 Dessaus. 509.) 

For these reasons, I should have been of opinion, that 
the bill be disthissed ; but as the question had not been 
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befgre brought into discussion, I think it should be. wi 


out costs. But as my | othe are of a 
fs acot be ke of te 


James Maitin, adm’r. of) 
—— Maberry, | 


| Lacy Maer, Abra » Abraham 


+A an to pi There 


fore, where an 


‘But the Defendant ‘to such bill, who’ lal —— ‘having an- 


swered, filed a croes bill, submitted to an. co, he was en- 
joined from ec the time, spent in this litigation, in bat of 
an action at Iw, tobe brought by the administrator, 


— 


The bill alleged, thats of —— — 
upon the estate of ee issued in May, 
1824, to-the Plaintiff—that under them he took possés- 
sion of part of the personal estate of his intestate; but 
that a number of negroes belonging to the Plaintiff’s in- 
testate, were, at his death, in the possession of the Defen- 
dant Abraham, who claimedthem for one year, under a 
contract of hire from the intestate. That other slaves, 
of which the intestate died possessed, were detained from 
the Plaintiff by the Defendant Lucy, who was the widow 
of the intestate, and. who claimed the last mentioned 
slaves, under the will of a former husband. That the 
Defendant Lucy, and the other Defendants, the children 
of the intestate by a former marriage, were his distribu- 
tees. That the children contended, that the negroes of 

Vox. I. #41 


* 
* 


ne 












eased herself, had by 
t le, vested in him, and 
“and jnsisted that 
3 : make distribution —** and also 
_ of those in the possession of the Defendant, Abraham. 
a | ‘The bill then averred, that both the Defendant Lucy, 
a —* the Defendant Abrahumy had refused to deliver ta 
va : the Plain‘iff, the negrece of whieh they were ——— 
1 * possession. 
} ) The prayer was, that the — ——— tight 
interplead, and have their righ ted, sof that, the 
’ Plaintiff might be indemnified i king distribution. 









_.. From the transcript of the reéord of'the Court below, 
|) it appeared that thé bill was file soon after the 
. Defendant Lucy filed a Defendants 


answered,—-Proofy * ken—an — it 


* report mado-—the set. sh % —— eee: 
‘ — to this Caurt. ae ep ate 
* “At the last —— — 
berry), moved to dismiss the bill. Heargaed, that in no 
! case, could a bill of interpleader be sustained, where 
the Plaintiff was hot in possession ; and insisted, that 
. this bill was without a precedent. - The title of the Plain- 
, tif, if he tad any, was purely legal, and ho comes into 
7 this Court, being out of possession, and asks that the 
person who claims a legal title, adverse to his, may in- 
tetpléad Withone Whose title is purély‘eqnitable, and 
4. fo Whom he {the Plaintiff) is a trastee. 

Wilson, for the Plaintiff, insisted strenaously, that 
this wits a proper case for a bill of iriterpleader—that 
the Plaintiff Was a trustee, ant! had'a right, not only to 
be protected ſrom an expensive litigation, bnt to'ask the 
advice of the Court. He arguetl, that it was against 
fist principles, te perniit a Defendant, after submitting 
ta answer,aiid after taking proofs, and going on to the 
heating. to hove for w dismission. For this’ he cited 
the opinion of Kent, Chancellor, in Underhill v. Van 
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Courtland. (2, Johus, Ch. 
mently,at,aleyepts, if 

the Defeudant, Lue 
taking advantage. 
the | sep hic 
this bil 










_ Hannes, * Woe ot sustain this as ‘a. 
rpleador—for in ‘such bil s the equity oft na 
0 to be indemnified in the, delivery, of p —— 
is — mn, and_ to which he « $ no 
! bul berips the, possession, if una- 






rained from computing 
7] hia tigation, in up 





; Plaintiff, for this 


* 


property, a rod be ae doubt of this equity, if. 
the subject mat * was of equitable, cogni- ‘ 
under 


zance, * in the cirquihetances of the 
case, bethink ties is no difference, 

From the cummencement of this suit, ‘the Defendant 
cither believed that this Court had, not jurtsdiction, or 
that it had. If he Uelieved the former, and had the pre- 
sent motion in view, he. has been guilty of a gross 
fraud in every’ step’ taken i in this. cause, from. which the 
Plaintiff might infer that he intended ‘to try the qu 
tion here.. His opposition ‘to the application. for an in 
junction against computing the time spent, in this Court, 
is strong evidence that. his. object was. to deceive the 
Plaintiff. IChe'did not know from the first, Sthatithis 
bill was improperly framed, but has lately been apprise 
of if, he wants the commop feelings ofhumanity, in 


- ; 


‘for hl hich an indemnity is given. ut 
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Jead upon the question of > te cpa 


* before the Court, and that, upon a * 


ance in which he himself 








not the loss of property, to whic 

“if barred by thestaflite, which ‘tiany can bear with equa- 
_nimity, but he is to be overwhelmed with a latge debt, 
which few cari endu¥e iti the Tike mariner. 


This case is also of a natare well calculated * 4 


———— ——* SSESS 
matter of form, as the persons who had it were brought 
adjustment, pos- 
session could as well be delivered by them, as by the 
Plaintiff. Under this impression, the bill, and a cross 
bill, were filed~-answers made—depositions taken—an . 
account ordercd—the cause set for hearing—removed to 
this Court—and all necessary interlocutory orders made. 
And after all this time spent, and costs incurred, when 
the cause is ready for trial, this jnotion to dismiss is 
mate, for want of jurisdiction in the Court, in which 
the Defendant has been an actor himself, Justice and 
Equity require, that as the Defendant now? declines to 

it ‘¥ trial of his case to this Court, that the time 
Ai been spent in this litigation (honestly on the 
part of Plaintiff) shall not be conrputed, in support of a 
bar for the Defendant, under the statute of limitations, 
should suit be brought at law. The advantage was either 
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Pan dimssae-—ltotale fhe bil, —— that if the 
Plaintiff sues at Jaw, the time during which this bill has 
pended, shall not be compated, mpon Sie⸗ the sta- · 

tute, of imitations, — 


—— 


The bill charged that the Plaintiff’s intestate in March 
1825; signed a note ‘with one Robert H. Helme, pay- 
able to the Defendant for $8,911. That. after sign- 
ing the note, it-was delivered to Helme, who pro~ 
cured the Defendant to endorse it—that the signature 


of the Plaintiff's intestate, and the endorsement of the. 


Defendant, were both. voluntary and for the accommo- 
dation of Helme, who procured the note to be discounted 
at the State Bank, solely for his own eee ane; 
became insolvent, and the Plaintiff’s intestate 

the whole amount of the debt. It was-insisted that 
the Defendant was a co-sirety with. the Plaintiff’s'in- 
testate and liable to contribution, which was the prayer 
of the bill. 


. 
+e *: 
= 
J 


J 





believed the Plaintif?’s. intestaterhad ajointi 
Hetme, avg ¢06 StH nots discounted: “He ‘Wertied' 
Hie 'would hate enilotsed the note forthe xccommodation 
of Aelne, had —2* latter ‘Was solely trite: 
rested in the discount, and stated that when ‘thie note was oe 
handed to hita, and his endorsement asked for, he hesi-" (4) 
- tated; as the amount — 2* Helme remoyed 
those doubts by informing hifw, —— a 
could not suffer yntil.the laintifi?s intestate · ana himselt 
had both failed, and upon this assurance; h ing confi... ~ 
dondo in the solvenc the former, he endorsed the 
‘mote anil handed it to Helme. 0 ee he HP 
“Whe deposition of was read upon’ dete —R 
swore that at thé the Defendantendorsed 
the notd, no ——— to the, — * 
of the relation in whieh the Plaintiff’s intestate. stood to 
' the note—that-he had stated to the Defendant, that the 
Plaintiff's intestate was bound to i ify*him, if case 
he, Helme, failed, but that tliis was given ag the witness’s 
opinion upon the point of law, not as a fact touching the 
Plaintiff’s intestate’s connexion with the. note.’ He fir- 
ther. proved, that the Plaintiff’s intestate had no interest 
in.the note, except as a surety, and that ini his opinion, 
the Defendant. would not have lout. his namey, unless 
that of the Plaintiffs intestate, or some; other -as good, 
* been. nen the face one the nete.; 


ua? 


* — —2 —* Plaintiff. Phe only dif 


ren ween this case and that of Daniel v. AfcRaey 
sis that theré, the obligation of the paré 
ties indaw, rested. apon the same event, viz the default 


ofithe makerhere the Defendant bas undertaken to pay 
the-debt of Aeluic if both Helme and the Plaintiff’s in- 





8, iMby law; the De * dant sree el * 
surety tothe Plai atid the ontra cantiot | te shown, 
the latter has rio Claim agaliist'the 

_-Suréties ‘are inade Supplementat eithe iby act — | 
or bY express contract. “The relation these ‘partis a? 
each other is Of the first’ kind, there is no express con- 


2 


% tact betwéen them, ‘and that under which the ; 
’ * geeks be the hi “one “inferred by Tow. ig 
admitted, tt t law, the’ Defendant is a -sup- 
| suréty to thie Plaintifi’s intestate, and that the? |, 
Lees nas by the forms of law, no: redress against. ‘the 
‘former: But the same thi ed between Daniel © 
» anid McRae ; there McRae had theMfegal title to sue, ho ” 
was an'endorser subsequent to Ddniel, and’ at law had a. 
full redress against, him—the forms of law’ therefore, 
made him Supplemental to Danial · bat equity regardin 
the substance of the transaction, ‘and seeing tliat in we 
he lenthis ‘name for thé ‘accommodation of the maker, ery 
took from hiny thé legal advaiitage which made him * 
plemental, ahi held “him to be a- co-surety. “The leg 
priority then which exists ‘between a a prior and eth 
quent endorsér, \ was of ‘no avail to MéRae.’ To hold 
therefore, that’ the legal advantage existing if favor’ of 
the Defendant in the ptesent ease, makes hjm supple- 
mental, is to‘hold ‘that in one case the Gourt is not bound 
by the forms of law, bat that it is ‘in, another—for'in 
what do thé cases differ—in both the object was the ae⸗ 
commodation of the principal debtor—the liability. i in 
both was incurred at his Feque¥t=—no benefit —— 6 
the litigant parties. "The Plaintiffs intestate i 
sent case, is ih equity, as fdlly a surety, as th 
ant, or as Daniel or MeRae were. The only’ differtince 
between the cases, is that pointed out above, viz. that 
McRae and Daniel were endorsers, the Plaidtiff was a 











me whether oreated ——— law, or by express —*— 


































In Craythorn v. Swinburne 5 (14 Fes. 160) John. 
——— to. pay a. * 
if Henry Swindurn, the det 
Plaintiff, his sorety, in, 


* odo — ———— — 
was to be void. "No rule of Iavs, applicable tothe 


than the express engagement of John Swinburn, in that 


are clear and explicit. At law, the bond was discharged, 
the condition being performed by the payment of the debt 
by Craythorn. Craythorn having paid the money, filed his 
‘bill foy acontribution. At law, he was clearly without 
remedy—his suretyship being distinct from that of Swin- 
_. burn, and Swiaburn clearly discharged by his payment. 
Lord Eldon does not decide the case upon the writing— 
upon the bond, nor dismiss the bill, because Swinburn 
was only bound upon the default of Craythorn ;. but he 
bears testimony, and enquires whether, in point of fact, 
Was a supplemental, or a co-surety 5 3 and itis 

expressly proved, that by, Swinburn’s contract with the 
Bank, he was a supplemental surety.’ Upon that en- 
quiry had, it turned out that he had made no communi- 
n.to the Bank—that beJent his name for the use, 
| request of the. principal debtor, the result 
would ave been different. We must infer, that, his 
ip’s object i in hearing testimony was, to. ascertain 

these facts, or others, which in his mind would make 









surety, he is held to. contribution, “notwithstanding all 









case, would more strongly put the Defendant’s liabilityy.” 
t upon the fact of a, It by — ——— 


case, put his, upon the default of Craythorn, ‘The. words a 


— Aaa as. a 
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the Defendant a’ —“ 
his obligation, and that this, if ‘proved to his satisfaction, 

would have produced a decree for contribution, notwith- 
standing the form of thecontract. To this we are driven, 
or to the absurd Conclusion, that Lord Eldon did not un- 
derstand the legal effect of the bond given by the De- 
fendant. In dismissing the bill, he uses the words “my 
opinion is wrong, if Sir John Swinburn is a co-surety.” 
This case then, as far as Lord Eldon is an authority, 
proves, beyond a doubt, that if by express contract, the 
liability of the Defendant was postponed to that of the 
Plaintiff’s intestate ; in other words, if he wrote him- 
self out of the character of a co-surety, and made him- 


q 4 self expressly supplemental, yet, if in point of fact, ke 


was a co-surety, he shall be held to contribution. 

The cases of Love v. Wall (1 Hawks $13) and of Da- 
niel v. MacRae (2 do. 590) are express to prove, that a 
contract implied by law, may be varied by. testimony; 
to these may be added, the case of Wright v. Latham, 
(3 Mur. 298.) In Daniel v. MacRae, Judge HenveEr- 
son says, ‘‘I am at a Joss to discover how the admission 
(of such testimony) could ever have been doubted—its 
admission contradicts no express written agreement, but 
repels an implication only.” 

If then, the form of the security does not prevent the 
prima facie supplemental character of the Defendant from 
being explained, but his relation to the Plaintiff may be 
shown by testimony, what is the character of that testimo- 
ny? Who was the principal debtor? At whose request, and 
forwhose accommodationwere the liabilities of thePlaintiff 
and Defendant incurred? Who was accommodated by the 


discount? Was there any communication from either of 


the sureties to the Bank? If it be said, that the Defen- 
dant doubtless thought he made himself supplemental, itis 
answered so did McRae—so did Swinburn. But the rights 
of parties ‘are not ta. be decided by their suppositions ef the 
legal effects of their acts; if so, no person would ever 
Vox. I. *42 
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standing the form of Jo= 128. 


Smith 


Smith, 











bs # 


;. Fes. / 
EQUITY CAShS*ARGUED AND — IN TRE . 


think he exposed himeelf to a lod by his own act. ‘The 
same dbservation may be nade, as to fe: argument Helme 
usédosbtain the endorsoment of the Defendant. The 
law is to decide between the parties to this snit. The 
thouglits of Helme are not the rale for ascertaining them. 

If it be objected that the Bank might have discharged 
the Defendant by not giving him notice, and thus. have 
destroyed the Plaintiff’s right; it is answered ist, that 
the same thing might have been done in Daniel & McRae, 
the Bank might not have notified McRae—but_ notwith- 
standing this incident to the form6f the contract in that - 


cast, he was held to contribution, "8d, If the Defendaiit™ » - 


was discharged as to the Bank, it would not affect the 
Plaintiff’s right againsthim, as being res inter alios acta. 
But if it would, then clearly the Bank would have been 
bound to indemnify the Plaintiff's intestate, (he being as 
to them a surety,) precisely as if they had discharged a 
mortgage made by Helme for their security. ( Hayes v. 
Ward, 2 Johns. Ch. Rep. 129.) 


Henperson, Judge.—The cases of Love & Wall and 
of Craythorn & Swinburn, decide not only that the order 
of liability arising upon the face of the transaction is the 
rule of this Court, as well as at law, in fixing the rela- 
tion of principal and surety, and that of co-surety and 
supplemental surety; but that this relation may be 
varied by coutract, whatever may be the form of the.se- 
curity ; for that.is. made diverso intuito, and that the 
prayer of the note maybe the surety of the maker, the 
endorsee of the endorser, drawer or acceptor. But un- 
til this relationship is varied by eyidence of such con- 
tract, the order of liability is the same here as at law, 
that is, such as it appears to be upon the face of the se- 
curity. / "This seems to, be admitted in argament by the 
Counsel for the Plaintiff, but it is insisted that the very 
circumstance of its being known to the Defendant that 
the. Plaintiff’s intestate, one of the makers, was not a 
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principal in the note but onl ty for Hel reated Joxs 1838. 
amare 


“of itself this agreement of. bility between the 
maker and.endorser; tany actual — 
between them, and in that this was so-st the 
case, that no understanding of tha Defendant to the con- 
trary, in the absence of the Plaintiff’s intestate, anil 
without his knowledge, could control or vary it. This 
is certainly extending the doctrine farther than the prin- 
ciple will warrant. Itis binding a person not enly with- 
out his consent, but_in opposition to it, and where no 
fraud is ĩmputed to him; it is placing him in a grade and 

order of liability, whicl is in accordance with neither 
his act nor his intent, and. this without the least imputa- 


tion ‘of fraud. This case “certainly ‘is distinguishable. 


from the case of Cragthori 4 Swinburn. There the 
surety became bound, or was'willing to become bound 
with his principal. He did net, and could not under- 
stand that any other person was to be bound as co-surety 
with him. In this case it is probable that Smith the 
maker, might have understood and believed, that the 
Defendant would be equally bound with him, as the note 
could not be discounted without his agency; bat ‘if he 
did, this could not create an obligation on the endorser 
without his assent, and without fraud. His (the intes- 
tate’s) understanding alone, would not change the ope- 
Fation of law upon the transaction, It required also the 
assent of the endorser, or that he should be guilty of 
some fraud, tosubject him. To do so in this case, would 
be to subject him in opposition tothe manner in which 
he bound himself, viz. the form of the security, and also 
in opposition to what he intended to de, according to 
his declarations at the time of endorsing. 


Per Cursam.—Dismiss the Bill with costs, . 


v. 


~ ‘Smith 


Smith. 
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Jos 1828. — , — r * * 
— N Lewis. Ellis * * 
v. From Edgecomb. 
‘William Ellis. Py 


The act of 1819, (Rev. eh, 1016) respecting parol contracts for the 
sale of lands and slaves, and the Statute of Frauds, (29 Char. 2,) 


wore meds’ 10 effect the same object; and should receive the same 

construction. 

Therefore, where the whole purchase money was paid, and poseession 
delivered according to. the contract, althongh no note in writing 
was made of it, a specific execution was decreed. 

The Plaintiff alleged, that in thesyear 1821, he :pur- 
chased of the Defendant a tra and, at a stipulated 
price, which was agreed to be paid i in a bond of one Wed. 
Stanton and J. S. Peel, payable toone R. Peel, as guardian. 
to the wife of the Plaintiff, ahd her brothers and sisters— 
that the bond exceeded the amount which the Plaintiff, 

»  inright of his wife, was entitled to receive from the 
guardian—and to obviate this, it was agreed, that the 

Plaintiff should give his bond to the guardian, for the 

balance, after dedacting the sum. which was due 

him, in right of his, wife; and. that, the Defendant was 
to become surety for him—that toindemnify the Defend- 
ant in this suretyship, a morigage on the bargained pre- 
mises was to be given him. ‘That according to this con- : 
tract, the bond of Stanten and Peel was assigned to the 

Defendant, a bond given by the Plaintiff and Defendant 

to the guardian, and the Plaintiff put in possession of 

the land—that from ignorance of the manner in which 
the deed of bargain aud sale, and the mortgage should 
be drawn, they neve had been executed. 

The bill then charged, thatthe Defendant pretending 
the Plaintiff was bound to him as a guarantor of the bond 
of Stanton and Peel, who had proved insolvent, had re- 
fused to convey the land sold, and had commenced an 
action of ejectment — the Plaintiff to turn him 
out of possession. 

prayer of the bill was for an injunction and a spe- 
cificperformance of the contract of sale. 
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The. Defendant in his anewot}'telied upon the act o 


1819, (Rev. ch. 1016.) He also denied the equity of the 
Plaintiffs bill ; but it isnot necessary for the purposes 
of this report, to give his views of the contract of sale. 

The injunction had been dissolved, and it appeared 
from a copy of the record of the action of ejectment, 
which was filed as an exhibit, that the Plaintiff had heen 
turned out of possession, and that the Defendant, * 
— for the mesne profits. 


, for the Plaj The Plaintiff is enfitled to a 
speci performance: bill is not founded on the 
contract,. which # is void in equity as well as at law, by 
the act of 1819. The Defendant is not obliged to con- 
vey. his lands on a parol contract, until be signs a written 
agreement. He has a locus penitentia, and he may ex> 
ercise it, provided he has practised no#raud on the Plain- 
tiff. The right to relief is not founded on the contract, 
nor even on the payment of the consideration. ‘Neither 
is it founded upon any supposed right a Court of Ex nity 


has to set up a parol contract void at law ; but the Plain- 


tiff applies to the ancient jurisdiction of a Court of Equi- 
ty, to redress a,fraud for which a Court of Law cannot 
give adequate relief, He does not complain that the De- 
fendant has refused to comply with his parol contracts 
but that by performing it in part,he has induced the Plain- 
tiff to pay the consideration of the purchase,,and to en- 
ter on the ‘possession, and afterwards treated him as a 
trespasser, by ousting him by ejectment,. and compelling 
him to pay the mesne profits in damages. 

The Defendant admitted the Plaintiff to possession in 
good faith, and meant to make him a-deed ; but failing 
in his calculation to receive the money on the bond of 
Stanton & Peel, he aims, by refusing the deed, to charge 
his loss, arising from the insolvency of Stanton & Peel, 


to his innocent vendee, when, in justice, it eught té be. 


borne by himself, as the result of his own waft of'in- 
formation, caution or diligence. . 
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EQUITY CASES ARGUZD AND DETERMINED IN THE 
If the Plaintiff had simply paid bi mony, without 


getting possession,he mightbe left to at law,by his 
action for money had and received; but by admitting the 
Plaintiff to the possession, and receiving his money, theDe- 


fendant has so committed himself by a part performance, . 


that he cannot go back without frau ndeed he medi- 
tates a fraud in going back, and the Court will apply 
themselves to his conscience, and compel him to convey. 
In no othet way can the Plaintiff be safe: from the 


contrivance of the Defendant. He has advanced his mo- 


ney, and committed acts that willbe trespasses at law, 
‘on the faith of possession: delivered by ‘the Dofendant, 
and the Jaw can afford him no adequate relief. “The 
jurisdiction of a Court of Equity to decree a cohvey- 


‘ance, where there has been a part performance, is es 


‘tablished in England, notwithstanding the statute of 
frauds, from which our act of 1819 is substantially ta- 


ken. 
' Generally, the atapiate | is, what shall bedeemed a part 


performance. It has beena vexed question, whether - 


payment of the purchase-money is a part performance ; 
and it has been decided, that apart payment, by way of 
earnest, is not—and it is strongly ‘intimated, that full 
payment will not entitle a purchaser to a specific perform- 
ance ; but the admission of the vendee to the possession, 
is a part performance, and entitles the vendee per se to 
specific relief ; and certainly, the payment of the whole 
purchase-money, and the possession, are strong circum- 
stances in the equity of a vendee. Thére is, it is be- 
lieved, not only no authority; but no dictum to the con- 
trary. (Buckmaster'v. Hartop, 7. Ves. $45, $47. But- 
cher v. Slupely, 1 Vernon. 363. Clenan v. Cooke, t Sch. 
& 'Lef. 22. Sugden’s Law of Vendors, 84, & cases cited. 
Newland on Contracts, 182—185.) 


Gaston, contra, contended, that the Plaintiff's right to 
relief Was founded solely upon the contract. He insisted 
that there was a material difference between the statute 
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of Frauds (29 hap, 2) and our aétof 1819, thatthe first Jox= 1826. 
—⸗ 


did not annul tract, but simply forbid aw action 
to be brought spon it, whereas in our act of 1819; the 


Ellis 


v. 


Legislature had cautiously avoided the language ofthe Ells 


4th section statate of Frauds, that concerning con- 
tracts—-and ted the words of the 5th section con~ 
cerning wills. He observed that the English Judges 
had of Jate lamented the inconsistencies which the libe- 
ral construction of the 4th section of the statute, had ge- 
nerated, and that this liberality had never been applied. 
to the 5th. By using the words of the latter, he argued 


that the Legislature had plainly intimated ag, intent to 


exclude the construction which the 4th section ‘had re- | 


ceived. He then commented upon the gases in which the 
4th:section had been construed, and endeavored to prove 


that the introduction of the principles which governed . 


them, .would introduce confusion into the jur isprudence 


of the State, and argued strenuously:to enforce the pro-. 


' priety of a more simple rule of construction. 


Hogg, in reply, observed, that the 5th section of the . 


statute had, in England, received the construction he 


contended for ; that their Courts of Equity had relieved . 


in cases of frauds, upgn devisees in unattested wills. For 
this be cited Newland on Contracts, 179. 


Taytor, Chief Justice.—I think there can be no rea- 
sonable doubt, that the act of 1819, was made. to effect 
the same object with the statute of frauds and perjaries, 
so far as it respected parol contracts, of sales of land.—- 
The mischief here was of the same character with that 
sought to be remedied'in England, and the full extent of 
it had recently been brought into view, by @ decision of 


this Court, decreeing the specific éxecution of a parol 


contract, where there was no part performance. 

There is some difference in the phraseology of the two 
statutes, but none I think in their substantial meaning. 
Our act makes all contracts, to sell or conyey any 
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Jowz 1898. Tands, void and of no effect, unless they béjput in writing, 
— "The'statute of Charles prohibits the bringing: any action 


upon any contract, or sale of Jands, or any interest in, or 
concerning them, unless the agreement, on which such 
an action shall be brought, or some memoranilam or note — 
thereof shall be in writing &c. And this would extend 
to prevent the ‘institution of a suit in equity, as well as 
at law, it is equally operative with our act, since de- 
priving the party of all remedy on a contract is equiva- 
lent to annulling it. In this view, I think, the exposi- 
tiens of the statute of frauds are applicable to ours, and 

that after a system has been built up by the judgments 

ofa ents of ablé men, it would be unwise and un- 

safe, to depart therefrom. * 

In the present case, the purchase of the land was made 
by the Plaintiff, and he let into possession thereof 
with the Defendant’s consent. Now, if the purchase- 
money was paid according to contract, or there was no 
agreement to guaranty the note of Stanton & Peel (which 
is a subject of future enquiry) it is equitable that the 
Plaintiff should be quieted in his purchase ; and ‘indeed 
it would be flagrant injustice to allow the Defendant, 
after receiving the price, and giving up the possession, 
to commit a fraud, under the sanction of a statute made 
for the prevention of fraud. If this agreement should 
not be performed, the Plaintiff, by being put into pos- 
session, has had a fraud practised upon him, and made 
a trespasser, and liable to account for the rents and pro- 
fits. To show that he entered by agreement, and thus 
defend himself from the charge of being a trespasser, 
it is allowable to prove the parol agreement, and the de- 
livery of possession ; and being allowed for that pur- 
pose; it is equally reasonable that it shall be allowed 
throughout. This principle is illustrated and explained 
in a satisfactory manner in the case of Clenan v. Cooke. 

Nor does it seem that any mischief can arise under 
thissconstruction, guarded, and limited as it is to those 
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cases, where theacts done are Of. sucha nature, that Joxx 1828. 


they could not possibly’be executed with any other view, 
than to perform the agreement; for if they are, equivo- 


» cal, or might haye been done with other views, the agree- 


ment will not be taken.out of the statute. ( Ambler 586.) 
A plainer caseyawith respect to the. design ¢ of delivering 
possession, cannot well exist than this: it'was the clear 
intention of both parties, that it should, be in execution 
of the agreement ; and if the Defendant has, in fact, been 
paid according to contract, he ought to be enjoined per- 
petually, and decreed i, execute a deed. 


Par Cuniinotrect an account to be taken by the 
Master of the purchase money, and let him report upon 
the nature of the guaranty, which the Deſendant claims 
the Plaintiff to have given of Stanton & Peel’s bond. 


6 @& EHH 


Frances Liles 


of Jacob Liles and 
‘others. 


v. 
Robert Fleming, ex’r, f From Wake. 


A * -nuptial agreement, made upon sufficient consideration, be- 
tween husband and wife, will be enforced in Equity: 

Where there was an agreement to settle property upon the wife, and 
the husband, by will, bequeathed that property to a stranger, it 

' was held, the wife having dissented from the will, that her right to 
a child’s part of the persomalty, could be defeated only by a satis- 
faction in expfess words, or one resulting from a necessary impli- 
caticg, and there being neither, that she was entitled both to the 
settled property and to her child’ pert. 


The Plaintiff in her bill alleged, that upon a treaty of 
marriage between her and the Défendant’s testator, it 
was agteed by the latter, that in case there should be a 
child of the marriage, all the praperty ‘to which the 
Plaintiff was entitled, either in possession or in action, 
should be settled upon her. That the marriage took 
Vox. I. *48 
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June 1828, 
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Liles 
v. 
Fleming. 
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place, and upon : the birth of a son, who was named Ri- 
chard Liles, tlie Defendant’g pes executed the follow- 
ing instrament: 

‘€ Be it known to all whom it may concern, that I, Jacob Liles, of 
&e. having intermarried with Frances Holland, widow, &c. and by 
her having had one son, called Richard Like, I do hereby certify, 
that all the property which came by my said wile, of every dcserip- 
tion, I give to hemand her heirs forever. In witness, &c.” 

The bill then Charged, that the Defendant’s testator 
had taken into his possession sundry slaves, and some 
bonds and mouey, which belonged to the Plaintiff before 
her marriage with him—that —* will he had bequeathed 


several of. hose slaves to his children by a former mar- | 


riage, ah@in it had made a very small provision for the 
Plaintiff, who had ‘regularly entered her dissent from it, 

The prayer was, to have the defective instrument set 
up, and also for a distribution of the assets of the testator. 

The Defendants, ‘in their answers, put the Plaintiff to 
the proof of the ante- nuptial agreement, and insisted, if it 
was made, that the Plaintiff should be put to her election— 
contending, that she could not claim under the agree- 
ment, and also her share of the testator’s assets. 

The facts set forth in the bill, were fully established 
by the testimony of the Plaintiff’s mother and sister, 


whose depositions were read. 
/ 7 


Devereux, for the Plaintiff, contended, that the right 
of the widow to a child’s part of her husband’s personal 
estate, was a right which the law gave her; that it was 
similar to the right of dower at common law, and it had 
always been held, that nothing but express words, or 
the most necessary implication, should bar the right of 
dower. 


W. H. Haywood, coutra. 


Tartor, Chief-Jastice.—This bill is brought for the 
twofold purpose of setting ap a contract, made by the 
testator of the Defendant with the Plaintiff, his then wile, 
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» wan her all the wronertycwhith | . June 1828. 
whereby he gavé her all the property. which he had ac 


quired by his marriage with her, and to obtain likewise, 
a distributive share of the personal estate of her said 
late husband. Thé contract made after marriage, is 
stated to have been, in execution of a parol treaty, made 
before the marriage, whereby the husband agreed to set- 
tle upon her, in the event of her having a child by him, 
all the property she then possessed, or was entitled to. 
The writing does.accordingly admit, that she has a son, 


named Richard -Liles; and there is proof, by two wit- 


hesses, the mother, and sister of the Plaintiff, that 
Jacob Liles had declared in his fifetime, that he had ex- 
' ecuted the paper in pursuance of-his engagem@nt entered 
into before marriage. The contract of marriage is a va- 
luable consideration, and a settlement, made by the hus- 
band-after marriage, is bindifg upon him, and all per- 
sons claiming as volunteers, from or through him, How 
far the peculiar circumstances of this contract would ren- 
der it valid, against crediters or subsequent purchasers, 
is not made a question. in the case. ‘The intervention of 
a trustee is indispensable at law, tv enable'the husband 
to convey property. to his wife; but there are several 
cases in this Court, wherethe husband’s gifts to the wife, 
directly made, Will be supported, although no property 
in the things given, passed to the wife at law, by the de- 
livery. ‘The following cases extend fully to the estab- 
lishment of this principle Lucas v. Lucas, (1 Atk. 270,) 
Slanning v. Style, (3 P. Wms. $38)—Bledsoe v. Sawyer, 
(1 Vern. 244, Bunbury 205.) 

The law proceeds strictly upon the netion of union of 
person in husband and wife, and.it is only in some ex- 
treme and excepted cases, that the wife can implead or 
be impleaded, without her husbands but in Equity, she 
may be a Plaintiff or Defendant, without the concurrence 
of her husband, as in cases where she prays relief against 
him. (Terry v. Terry, Pres. Ch. 275. Lambert v. Lam- 
bert. 1 Ves. jun 21.) And she may defend a suit sepa. 


Liles 
0. 
Fleming. 
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. rately, when —— in the subject of litigation ‘is 
contradictory to her/husb@iid’s claim, and in other: in- 
stances. (White v. Thornborough, Pres. Ch. 429, Ex 
parte Halsam, 2 Atk. 50.) Equity, *it is said, regards 
not the outward form, but the. inward substance and es- 
sence of the matter, which is the agreement of the par- 
ties, upon a good and valuable consideration; so that al- 
though a covenant be extinguished at law by the marri- 
age of the parties, this Court will establish it. (Sond 
v. Buckel, 2 P. Wms. 243. 1 Fonbl. 39.) 

As to the remaining question, whether the Plaintiff 
is to be put to her election? it is beliéved that the 
law has téffno discretion onthe sabject ; for however 


desirable it might be, that in'so.small an estate, the tes~' 


tator’s children should exclusively enjoy the benefit of 
it, yet the widow’s claim to distribution is founded on.a 
clear legal right. The principle to be extracted from all 
the cases is, that an intention to exclude that right, must 
be shown, either by express words, or a manifest impli- 
cation ;, but there is here aathing from which such an in- 
tent can be inferred. 


Per Curtam.—Declare that the Defendant’s testator 
made an agreement in the bil? mentionéd, and direct an 
account.of the property of the Plaintiff at the time of her 
marriage; and also of the assets in the Defendant’s 
hands. as 
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James McCabe & wife —— 
De» 


Benjamin Spruil and others, execu- 
tors of Charles Sprail. 


A testator directed hie- lends to be sold and shd'iprossdo dividehe? 
mong his “ heirs not heretofore mentioned.” Held, 

Ist. That the land should be considered as money, and that the word 

“ heirs” méant those whe » were entitled under * statute of distri- 


butions. s 
2d. That the words — mentioned” —* ipa 
taka, Sen Bere 0. Senge OF 0 0 legutende trust. 


This cause was heard in the Court below igh ho- 
nor, Judge Minrin, on the Fall Circuit of when 
the facts were, that Charles Spruil duly made his will, 
and appointed the Defendant Benjamin his brother, one 


ex Tyrrel. 


of his executors. After several pécuniary legacies to his 


relations, and among them oné to the Defendant Benja- 
min, in trust for a sister of his and the testator, he de- 
vised as follows :— 

“ My will and desire is, that all my other estate: both 
‘‘ real and personal, be sold at the discretion of my ex- 
“ecutors, and the money arising therefrom to be equally 
“* divided amongst my otlier heirs, not heretofore men- 
‘* tioned.” — 

Two questions were submitted to his Honor, viz. 

1. Whether thefund, created by the saleof the land 

belonging to the testator, ‘should be divided among his 
personal or real representatives, ‘who were parties to the 
suit. 
2. Whether the mention made of the Defendant Ben- 
jamin, iwthe first part of the will, appointing him a trus- 
tee for his sister, prevented him from Shining any part 
of the residaum. 

His Honor decreed that the proceeds, of thelland should 
be divided according to the statute of distributions, and 


that the Defendant Benjamin, was not entitled to any . 


part of the residue. 
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From this decree, the Defendant Benjamin, appealed 
to this Court. F — 

Hogg, for the Appellant, upon the first point, cited 
Holloway v. Holloway, (5 Ves +402) —Bridge v- Abbot 
(3 Bro. Ch. Rep. $24) —Evans¥ v. Charles, (1 Anst. 128.) 
Upon the secontl point he contended, that by the words 
‘+ heretofore mentioned, * the testator obviously meant 
those who took a beneficial interest under the will. 

Gaston § Badger, contra, cited Croom v. Herring, (4 
Hawks 393) and Doe ex dem:.of Stewart v. Sheffield, 
(18 Bast. 526.) < ‘ 


Taytor, Chief-Justice. Itis a well known rule of 


equity, that land directed to be sold and turned into mo- 


ney, shall be considered as money, unless there is some 
plain intention to thecontrary, and whether the direction 
is. given by will, or any other instrument, makes no dif- 


- ference. 


What description of persons is to be understood by the 
word heirs, as applied to personal property, has not been 
positively settled by any adjudication, though strong opi- 
nions have at times been expressed upon it. Thus in Hollo- 
way v. Holloway, it is said that though the word heirs 
has a definite sense as applied to reab estate, yét as to 
personal estate, it must mean such persons as the law 
points out to succeed to personal property. If personal 
property wére given to a mamand his heirs, it would go 
to his executors. And this is the only construction we 
can give to itin this will, which will therefore confine 
the bequest tqysuch as are entitled under the statute of 
distribution. 

I do not think there is any sufficient reason for ex- 
cluding Benjamin Spruil from this distribution. By ex- 
cluding those who had been mentioned in the will, the 
testator must have meant those for whom some provision 
had been made ; but none was made for Benjamin, who 
seems besides to have been an object of the testator’s 
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confidence, since he had appointed himexecutor, ind Jonx 1828, 


trustee for his sisters In this,respect* oply, the sare 
appealed from is ‘incorrect. — 


Per Curtam.—Letithe decree below ibe affirmed, as to 
so much of it by w hich the mode of distribution is pointed 
out, and reversed as to the exclusion of: Benjamin. Let 
the costs of the Court below be paid outiof the fund, and 
the costs of this Court by the Plaintiffs. 


——— 


William Petty & Lavinia his wife 
v. | rom Chatham. 
Hezekiah Harmon. —* 


Satisfaction of an open trust is not presumed from lapse of time, but 
a settlement between the trustee and cestui gue trust changes the 
character of the trust, and subjects it to the presumption of satisfac- 
tion. Therefore where a settlement was made between an admin- 
istrator and an ‘infant distributee nearly of age, and not afterwards 
disaffirmed by the infant, it was held, that the lapse of twenty-two 
years raised the presumption of satisfaction. 

Per Hexvenson, Judge, the case of Falls v. Torrance, was decided 
upon the ground that the trust. was an open one, and never had 


been closed, 
f i 


The Plaintiffs in their bill, which was filed in 1824, 
alleged that-William Dilliard died in the year 1781, 
leaving the Plaintiff Lavinia, his only child, an infant of 
only three weeks—that administration upon his estate 
was committed to Keziah his widew, who afterwards in- 
termarried with the Defendant—that Dilliard at his death 
was possessed of a female slave and of gther personal 
estate—that the Defendant in right of his wife, admin- 
istered his estate, sold the property except the slave, 
which he converted to his own use, asd, collected the 
debts, particularly a large one due from one Thomas. 

It was then averred, that before the Plaintiff Lavinia 
arrived at full age, viz. in the year 1801, the Defendant 
Harmon and one William Petty sen..the grandfather 


Petty 


Hermon. 


- 











192 





EQUITY CASES ARGUED AND DETERMINED IN THE 


June 1828. of the Plaintiff Lavinia, with a view of making her half 
“~*~ brothers and sisters, also grandchildren of W. P. sen. 


Petty 
v. 


Harmon. 


equal in point of property with the Plaintiff, fraadulent- 
ly procured her to accept of two negroes, and give a re- 
lease of all her claims upon the eState of her father—that 
Keziah, the widow of Dilliard, and the wife of the Defen- 
dant, was dead—and that the female slave had many chil- 
dren, who were still in the possession of the Defendant. 

The bill then set forth the intermarriage of the Plain- 
tiffs, and prayed a discovery of the number and names: — 
of the descendants of the slave of which Dilliard died, ~ 
possessed—that the release given in 1801 might be de. 
clared void, and for an account and distribution of the 
personal estate of the intestate. 

The Defendant, in his answer, alleged that Dilliard —J 
never owned the slave mentioned in the bill, and insisted 
that she was only lent him by William Petty,sen. the father 
of his wife. He denied that he had ever received any 
thing from the estate of Dilliard, and that he ever knew, 
until within a short time, that Keziah, his wife, had 
administered ; and averred, that he had always thought 
administration had been committed to her father William 
Petty, sen. He stated, that after his intermarriage with 
the widow of Dilliard, her father had told him there was 
some property of his, Dilliard’s, to which Defendant 
and the Plaintiff Lavinia were entitled ; that it consisted 
of money, and a debt due by one Thomas—and that as 
he, the father, was old and infirm, he suggested that the 
Defendant should take the control of the debt, which was 
in amount, about equal to the shave of the estate to which 
the Defendant, in right of his wife, was entitled. That the 
Defendant acquiesed in the proposal, and the more rea- 
dily, as he did not know that his wife, independently of 
her father, was entitled to any thing—that understand- 
ing Thomas te be insolvent, he had, for a trifling comsi- 
deration in goods, assigned the debt to a merchant in the 
neighbourhood. 
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It was admitted, that the Defendant bad possession of , Joxx 1828. 


the slave mentioned in the bill, and of her increase ; but 
insisted that he claimed them under an advancement 
made Keziah, after her intermarriage with the Defend- 
aut, by her father William Petty, the elder. 

As to the release, it was alleged, that the Defendant feel- 
ing uneasy at some reports in the neighborhood respecting 
a gilt of the slave by William Pelty, sen. to Ditliard, had, as 
he then believed, on the day when the Plaintiff Lavinia 
came-of age, but as it afterwards appeared, on the day 
when she was twenty years old, caused a meeting to he had 
at W. P’s. sen. where the Plaintiff Lavinia then lived, at 
which were present the most respectable people in the 
neighborhood, where the whole matter was discussed, 
and when the Defendant and William Petty, sen, con- 
veyed to the Plaintiff two negroes by way of advance- 
ment, and for the purpose of settling her claims to her fa- 
ther’s estate—the Defendant insisted that these two ne- 
groes were much greater in value than the share of the 
Plaintiff Lavinia in the estate of her father, and that the 
settlement was liberal from the natural affection of the 
grandfather, and from the regard which the Defendant 
had to the Plaintiff Lavinia, who had been nurtured by 
him from her infancy—all fraud & concealment was denied 
and the transaction insisted to have been fair. The an- 
swer averred, that the Defendant’s wife had died in the 
year 1820, & Willitm Peily sen. in 1822, that the Plaintiff 
Lavinia came of age in 1802 & married in 1806, and lived 
in the neighborhood of the Defendant until the year 1811, 
during which time no complaint had ever been made of 
the settlement, and the Defendant prayed the benefit of 
any presumption which could arise ftom this lapse of 
time. The Defendant also alleged, that he had been in 
possession of the slave mentioned in thebill, and her in- 
crease, from the year 1784 up to the time of filing this 


Vou. I. *44 
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V. 


Harmon. 








194 





EQUITY CASES ARGUED AND DETERMINED IN THE 


Joxz 1828. hill, claiming them as his own, and insisted upon any 


—⸗ 
Petty 
v. 


benefit he might derive under the statute of limitation, 
The allegations of the answer were fully supported, in 
the opinion of the Court, by the testimony, It particularly 
appeared from the copy of the retord of a suit against 
Thomas, that the execution against his bail was under 
the control of the merchant, to whom in his answer, the 
Defendant averred he had assigned the debt. 


W. H. Haywood, for the Plaintiffs, referred to Falls v. 
Torrance, (& Hawks 490—4 Do. 412.) 

Manly, for the Defendant, cited Ivey v. Rogers, (Ante. 
58.) 


HENDERSON, Judge.—It has been very impressive- 
ly urged upon us, in a short and pithy argument, that 
this claim is not barred by lapse of time; and the case 
of Falls v. Torrance, is cited as in point. In that case, 
we considered the trust, as to the negroes, an open one; 
for it was very clearly shown, by documentary evidence, 
that they never were brought into account, because of | 
an unfounded claim of the widow. Frequent recog- 
nitions of these facts were made during the whole of the 
period relied on, as furnishing evidence of a satisfaction. 
In this case, however, it does not appear that any part 
of the father’s estate was not brought into account. As 
to thé interest, that was necessarily passed on when the 
principal was; and although the Plaintiff being an in- 
fant, was not bound by thesettlement made by her grand- 
father, yet she was of mature years, and ‘knew that it 
had been made, was able to understand it, and commu- 
nicate to her husband what had been done. Now, after 
waiting more thai twenty-two years since she came of 
age, and she was twenty-four or five when she married, 
and afler the death of her grandfether, who had a prin- 
cipal share,in the settlement, nay, almost the sole man- 
agement of it, this. claim is preferred. 
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There is one circumstance which is strong in support of Juss 1828, 
ee 


the Defendant’s ans wer—it is Thomas’s debt. He swears 
it was considered to'be worth but little, Thomas being 
insolvent, and that heytook it as such, and sold it for a 
small sum. The record filed as an exhibit, confirms him 
in this, for it appears that the judgment was collected 
from the bail. I think this is not an open trust; but 
that it was closed in 1801—at least that it then lost that 
character, notwithstanding the infancy of the Plaintiff. 
Her infancy, it is true, protected her from being bound 
by the settlement, but it did not prevent the character of 
the trust from being changed. 

Per Cun1am.—Let the bill be dismissed with costs. 


Jesse Kirby, ex’r. of 
Samuel Kirby 


Vv. 
Sally Dalton & others. 


Where the vendee of lands received no title—but only a bond to make 
one upon the payment of the purchase-money, the dower of his 
wife in the land is not protected against the debt due the vendor 
for the purchase-money.--Is the wife entitled to dower at all? Qu. 


From Rowan. 


The Plaintiff in his bill alleged, that his testator, in 
his lifetime, sold a valuable tract of land to one Jo- 
nathan Dalton, forthe sum of six thousand dollars ; 
that no title was given to Dalton—but the testator ex- 
ecuted a bond to convey upon the payment of the pur- 
chase-money; that Dalton had made sundry payments 
on account of the purchase-money, and that a balance 
thereof was still-due. The bill then*stated, that Dal- 
ton was dead, anid his estate insolvent; that the Plain- 
tiff could not recover the balance of the purchase-money 
without a sale of the land ; and the prayerwas, that the 
lands might be sold, and the proceeds applied to the sa- 
tisfaction of the debt due the Plaintiff. 


v. 
Dalton, 








vw 
Dalton, 
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The heirs of Dalton, who were made parties in their 
answer, insisted, that their ancestor had been ousted of 
part of the land, by older and better title, aud claimed 
a reduction of the price on accougt thereof. 

The Defendant Sally, the widow of the vendee, in her 
answer, averred, that dower in the premises had been 
assigned to her, and insisted, that so much thereof as 
was covered by it, was not liable to the debts of her 
husband. 

The allegations above mentioned, were all supported 
by the proofs. 

Nash, for the Plaintiff. 


Devereux, for the Defendants. 


Henperson, Judge.—-I cannot perceive upon what 
grounds this bill can be resisted. The vendor retained 
the title, for the purpase of securing the payment of the 
purchase-money, and he has a right in this Court to have 
his contract specifically executed, whicli is the object of 
this bill. As to the ciaim which the widow sets up, of 
having her dower protected from this demand, it is 
equally unfounded. The dower, protected by law against 
the debts of the husband, is dower in the lands of the 
husband. This never was the land of the husband; or if 
it was, while in his hands, it was at all times subject te 
this debt. This claim is therefore above the husband’s 
interest. The lands came to his Wands, if they came at 
all, subject to it. There can be no pretence for the ex- 
emption. 

I have considered this case, as if the widow was enti- 
tled te dower in her husband’s equities, which this Court 
has more than once decided against. But if she was, she 
would take subjéct to a superior equity, and this is cer- 
tainly one of that description. 

As to that part of the answer which claims a deduc- 
tion from the stipulated price, because the vendee was 
evicted from a part of the land by a superior title, it is 
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certainly good, and the extent of theloss must be en- Ju*= 1828. 


quired into. 


—⸗ 
Simms 


Per CuRIAM. -Direct an account to be taken of the — 


purchase-money unpaid—and let the Master ascertain 
the value of the land from which the vendee has been 
evicted, in relation to the price given for the whole tract. 
Let him also ascertain the value at the time of the evic- 
tion, computing the interest on both valuations. 


Bee — 


Burwell Simms 


v. . 
Nathaniel ‘'hompson and From Wake. 


Winifred, his wife, 


* 


For the recovery of legacies, filial portions, and distributive shares, 
the County Courts are Courts of Equity, and have all the powers 
of such Courts. Upon proper cases, they may review or rehear 
their own decrees. But where a decree was made which disposed 
ot the cause, it was held to be equivalent to an enrolment, aud 
that they had no power, at a subsequent term, to rehear that cause. 

A review cannot be had for mistakes in a decree, which might have 
been rectified by proper attention, 


The petition, which was filed in the County Court, at 
February term, 1824, set forth, that the Defendant Mi- 
nifred, with Several others, who were distributees of 
William Simms, filed their petition at November term, 
1820, against the Plaintiff, as administrator of said Wil- 
liam, for distribution of his estate; that at February 
term, 1821, of the said Court, the Clerk was ordered to 
take an account of the administration of the Plaintiff 
—that according to this order, the parties appeared be- 
fore tie Clerk, when the account was taken, which was 
in every respect satisfactory to the Plaintiff—that, after 
the settlement, the Clerk handed to the Plaintiff some 
memoranda, as guites to him, in his payment to the dis- 
tributees ; that the Plaintiff then supposed these memo- 
randa were incorporated in the account, and that the de- 
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cree would be entered accordingly. But that he had 
learnt only within a few days, that the decree had been 
entered up forthe whole distributive share of the Defen- 
dant Winifred, omitting sundry Beymonts made her on 
account of it-—and that she having ‘intermarried with the 


otlier Defendant, he had sued out a scire facias, and — 


was pressing an execution for the whole amount of the 
decree, The Plaintiff prayed that the original decree 
might be reviewed & corrected ; and also for a rehearing. 

The Defendants, in their answer, denied the existence 
of the errors alleged in the petition, and insisted, that if 
they existed, the Plaintiff was without remedy, the de- 
cree in the original cause being final—as it disposed of 
the cause, and even of the costs. 

The original decree was filed with the answer, as an 
exhibit. It was entered at August sessions, 1822. By 
it, the shares due the several distributces were settled—- 
the costs disposed of, and an execution awarded. 

At February term, 1824, of the County Court, the 
Clerk was directed to take anew the accounts between 
the parties. By his report, it appeared, that the errors 
of which the Plaintiffcomplained existed, and the County 
Court made a decree for the Plaintiff. correcting the 
former decree, from which the Defendants appealed. 

In the Superior Court, his honor Judge® Dante, on 
the Fall Circuit of 1827, dismissed the petition, being of 
opinion, that the County Court had fall power to rehear 
or review a decree, upon, petition on a proper case, but 
that there had been a final decree in this cause, and that, 
in substance, the petition sought fur a rehearing of it. 
Whereupon, the Plaintiff appealed. 

This Court desired Devereux, who appeared for the 
Plaintiff, to confiue his observations,. to the question, 
whether this was a proper case, either for a rchearing 
or a review., Upon which, he contended that it was. 
He insisted that decrees upon bills for an account never 
were enrolled, and the reason was, that if they were, the 
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hands of the Court would be tied up, so that they could Jo™= 1828. 


not correct any mistakes which might be-made. That 
if this rule was necessary in the English Chancery, 
the same, or some one similar to it, should be adopted 
in this State, where the Courts were limited in the du- 
ration of their terms, and where business was frequently 
concluded in haste. He contended, that.all the rules and 
practice of the Courts of Chancery, showed an extreme 
caution upon the subject of mistakes in accounts. He 
cited. Staunton v. Oldham (2 Atk. $82.) Tothill’s Pro- 
ceedings 42. Beame’s Orders S$. Couper’s Equity Plead- 
ing 90. 1Newland’s Practice$8. Eyler v. Ward (Dic- 
kins 58) Fow v. Townsend (Do. 59) Wallis v. Thomas 
(7 Ves. 292) Pickard v. Matthews (Do. 293.) 

He contended alse, that this petition might be consi- 
dered as a petition for a review ; and that a mistake not 
known to exist at the time the decree was entered, was 
precisely, in principle, like evidence newly discovered, 
which was clearly ground for a review; and on this 
point was cited Patterson v. Slaughter (Ambler 293.) 


W. H. Haywood, for the Defendant.—The County 
Court cannot review or rehear decrees pronounced in 
that Court in cases of petition. Such power is not ex- 
pressly created by the act of assembly, which confer a 
right in the Court to hear causes apon petition. The 
rules of Chancery are not made the rules of the County 
Court, but the manner of proceeding is pointed out by 
the Legislature, which differs from Chancery in impor- 
tant particulars. 1. A cause may be heard at the same 
Court which sets it down for hearing, and in some de- 
gree summarily, and without regard to form, 2. The 
Defendant may refuse to answer, and no process for con- 
tempt issues, but a judgment pro confesso only. 8. The 
decrees of the Court are to be enforced by writ of fi.fa. 
or ca. sa. ant not by the process of attachment. (Revisal 
pages 120, 218.) There is therefore no reason to imply 


Thompson. 
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that the Legislature intended to establish the rules of 
Chancery forthe guidance of the County Court. r 

The County Court has only a special limited jurisdic. 
tion by petition, for the recovery of legacies, filial portion 
ant distributive shares of intestates estates, against guare 
dians and administrators—their decrees are conclusixe 
in the Court which pronounces them—the jurisdiction 
was given only tosavein such cases the expense and de- 
lay of a suit in Chancery—to protect-either party from 
injury by errors in law or fuct, a right to appeal is. see 
cured by the act of assembly——when the decree is pro- 
nounced and the Court has adjourned, the parties areno 
longer before that tribunal, and no process is provided by 


which they can supercede such decree or again bring the — 


parties before them. (Rev, 120, 219, S12.) 


The decrees of the County Court may be enjoined in 
Equity for the very grounds laid in this petition. (Hold- 
ing v. Holding, 1 Murphey 10.) 


That the Legislature intended to confer no other powers 
than those which by the acts are specially enumerated, 
is manifest from the proviso'in the act of 1762, that 
nothing therein should abridge or restrain the powers of 
the Court of Chancery. (fevisul 120 and 219.) 

The reasons for which bills to review and petition to 
rehear are allowed in Chancery, do uot apply in any 
manner to a case like this—either party might have ap- 
pealed, and the case would ‘be tried de novo. (Rev. p. 
$12,219.) Upon proper grounds, the Court of Chancery 
would enjoin and issue a writ of certiorari. (1 Mur. 10— 
$ Mur. 159,) aud to allow the introduction of all the 
strict rules of Chancery in the County Court, would 
produce incalculable mischief to the repose and quiet 
of families. . 

This questivn has been settled in this Court in the case 
of Kennon & wife v. Branson, (Anie 64,) not in terms, 
but in substancé. 
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2, But concede the power to review orto, rehear, it Jo™» 1628. 
will at least be required that the grounds of the applica- — 


tion shall be sueh as would move a Court of Chancery 


to act: And in that Court, this decree could not be re- Thomp son 


heard, because it was final and enrolled before this peti- 
tion’ was filed, (2 Maddox, 370—1 Newland’s Chancery 
$60.) 

It was — final, for it disposes of the whole 
controversy, and dismisses the parties from the Court— 
either party might have taken an appeal-—even the Zosts 
are adjudged to be paid. 

It was enrolled, or that was done, which, in our prac- 
tice, is tantamount to enrolment, before this’petition was 
filed—to-wit: the decree was recorded, and the Court 
had adjourned. (Kenan’s Ea’r. v. Williamson, 1 Hayw. 
Rep.—Jones v. Zollicoffer, 1 Car. Law Rep. 376—Ibid. 
Term Rep. N. C. 21.) 

The decree could not be reviewed—for this petition 
does not ask a review—and it does not disclose matter 
for a Bill of Review in Chancery, which must be for er- 
ror in law apparent—or new matter discovered. (1 Vew- 
land’s Ch. 368--2 Maddox Ch. 408.) 

The cases cited by the Counsel do not establish the 
proposition for-which he contends, that a “ decree upon 
an account is never enrolled.” These cases only prove 
that a decree for an account, viz. an order in the cause 
directing that the Defendant shall account, is never en- 
rolled. But after the account is taken and confirmed, 
and decrec final thereon made, the whole is enrolled, and 
cannot after be re-heard—And the reason why deorees 
to account are not enrolled, is, that the Court may re- 
serve the right of instructions’ to the Master further, 
and, if need be, different from those originally furnished, 
in taking the account. This is evident from the case in 
Dickens, and is abundantly established by a reference to 
the numerous precedents of enrolled decrees pronounced 


Vor. I. *45 
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Jon z 1828. upon acc collected in Harrison's ané Newland’s 


neerys * 
— . >In fine, i may View this cause in every*point, and it. 


Thompson. gti}t presents itself as nothing more or less, than a peti- 
tion inthe nature of an ‘original Bill in Chancery, for re- 
lief from an ‘alleged mistake or surprias in the trial wt | 
the first suit in the County Court. * — ie * 

‘Taxtons, Chiel-Justice-—The expense and delay in- 
cident to an application to Chancery, for legacies or dis · 
tribution, was too obvious a mischief not to callſor ⸗ 
remedy, more especially when there was but one Court 
of that desctiption cxisting in the-then Colony, anda ~~ 
great proportion of the rights sought for, were compara- . 

' tively of small amount. ‘This remedy is applied by the 7 
act of 1762, and the mode of it is, by investing the Su- 14 
perior and County Courts with equity jurisdiction on 7 
these subjects. ‘To insure a speedy trial of such causes, 
certain rules were prescribed by the Legislature, and 
these must undoubtedly be observed, as far as they ex- 
tend ; but where a case arises, that is not provided for 
by these rules, recourse must necessarily*be had: to the 
practice of a Court.of Chancery. 

The jurisdictions are concurrent on the subjects con- * 
templated, but in the inferior Courts, means are adopted 
to. accelerate the trial of causes. To construe the pow- 
ers conferred on these Courts, as an exclusion of others, 
would be to deny the right of awarding-a new. trial, or 
of granting an appeal, neither of which are provided for 
by..the law, though they have been constantly exercised, 
as well ag many others appertaining to the equity juris- 
dictions Nor can any reason be imagined, which justi+ 
fies the propricty of refusing to rehear or review a de- 
eree in the County Court, whilst a decree made in the 
Superior Court is subject to this revision, It never 
could have been the intent of the Legislature, that an 
imperfect degree of justice should be administered, when 
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se 


thedecree was rendered in the County. County, when they. Juxe 1828, 


are cantious to secure a full measure of it.iw jthe Supe- 
rior Court, by guarding against any construction which 
may: tend to abridge the powers of the latter, inex. 
pressly providing that the powers of the Court of Chan- 
cery shall not be limited as to such subjects. The whole 
spirit and object of the act require aconstruction which 
shall put those Courts fully into possession of the means 
of doing. justice, when they are applied to 5 otherwise 
they. will,cease to answer the purposes of their estab- 
lishment, for they capnot ‘ proceed. to hear-and deter- 


’ "mine the same, according as the matter in, equity and 


law shall appear to them, without regard to form,” un- 
less they can also rehear and review the same, upon a 
proper case being made. 

Having no doubt as to the authority of the Court to 
rehear and review, itis necessary to enquire whether 
this forms a proper case for either. 

The only two grounds upon which a bill of review can 
be maintained, are, 1st, for error apparent on the face of 
the decree; 2d, for new matter discovered since. The 
subject of complaint made in this. petition is, that the 
Clerk showed the petitioner a statement, according to 
which he understood the account ‘was to be settled ; but 
no error appears on the face of the decree, and the ground 
of complaint was known to the petitioner, before the de- 
cree was entered. He alleges, that when the decree was 
made, he thaught the account was settled, in the manner 
the Clerk told him it weuld be, but an ordinary degree 
of vigilance would have saved him from this mistake. 

It ‘is clear that after the enrolment of a decree, the 
cause cannot be reheard, and although we have no regu- 
Jar enrolment in this State, according to the practice in 
Chancery, yet it has been uniformly considered, that af- 
ter the term at which the decree was heard, if it was fi- 
nal, and the parties out of Court, such was equivalent to 
enrolment. Nor does any difference exist between de- 
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Toms 1828, crees on acedunts and others ; for the cases only show, 


8 Se” that decrees: to are not enrolled, not that'the de- 
7 cree the account comes in is not enrolled. 


Thompeot. This is plain fromthe reason "given in the book; the | 
first decree is not enrolled because it ties up the hands 

of the Court.from relieving, if there should have been 

any defect'in the directions of the decree. But afterthe | 

4 account is:returned by the Master, and the parties have 
an opportunity of excepting, can benofeason why > 

the final decree should not be ; more especially _ 

as according to Lord Bacon’s secogd ordinance, anyerror L i 

in calculation, (miscasting) may be rectified pert ’ 

bill of review. / 





P= 
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Per Cuntam.—Let the decree below. disinissing the 
petition, be affirmed. 

















Aaron L. Gomez, 
Aarde Tasafus & athers 
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— gare ——— pet 
by the said” endorser, this conveyance, the bill being pro- 
was taken up by the holder; the note. of the drawer, 
eae: te encom Sean which was paid by the 
— Ee sore 
ae a _ dt was held, 
wag day whereby the endorser and ac- 
———— hp Eater bed''ne right to cows 
tribution from the former. , 

Second, that the\endorser being liable only upon the default of the 
acceptor, the. Jatter could not he subrogated to the rights which 
the holder had against the former. 

Third, that the morgage being made for sthe personal indemnity of 
the endorser only, and not for the security of the deb, the acceptor 
had no fight to pursue the fiand, and that the endorser being in- 
demnified by the acceptor’s payment the mortgage was funchus 
0. 7 
—— 4 endorsements rested 
merely in contract, and was available for those only, which were 
made while the property remained under the control of the mort- 
gagor, ’ ' 


The pleadings and proofs in this cause were exceed - 
ingly voluminous ; it is believed that the following is a 
correct statement of the facts, which were either admit- 
ted or proved : 

Jacob Levy; a resident of Fayetteville, in ‘this State, 
in April, 1819, procured the Plaintiff, a Commission 
Merchant in New-York, with whom he was in habits of 
business, to accept his bill of exchange for $5000, pay- 
able to one Clark, whose endorsement, as well as the 
Plaintiff’s acceptance, was for the accommodation of 
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Jom 1828. Levy. ‘no communication between the Plain. Jf - . 
ar Se ecting their liabilities for Zevoy— 9 


t ho Plaintif”s acceptance was forZevy’s — 
sand Levy informed him, that he should } } 

consign to the Plaintiff produce to meet the bill, 

bill was discounted at the Bank-of Cape Fear, 
accommodation of Zevy. en it was drawn, Levy éx- · 
a bond to Clark, in the ty of $15,000, with ~ 

pe be void im ease 2 oul nify him 
against Joss, by,means of any” endorsements. or surety-__ 
ships. Tosecure this bond, Levggion the same day, J 
ecuted a mortgage upon his property in the town of Fa 
etteville; which deed was not recorded until August,1822. — 
In July, 1819, another’ bi | was drawn, similar to the. | ; 
first, and in renewal of it, when-Levy executed another — 
bond to Clark, witlr a condition to be void in case Leoy 
should indemnify him against all liabilities which Clark Be 
had then, or might theréafter incur, for his Accommoda- 
| 
1 












tion. To secure this bond, Levy execnted, on the same — 
day, a mortgage on hissproperty in Wilmington, which | 
4 mortgage never has been recorded» - 
In November, 1819, Levy being largely indebted to 
the Bank of Cape-Fear, the State Bank, andthe Bank 
of the United States, by premissopy notes, to which the Fo 
‘ Defendant Lazarus, Clark, and several others, were ~*~ | 
“sureties, made ageneral’ assignment of his estate, in- | 
_ eluding the pr operty mortgaged to Clark by the two 
deeds of April and July of that year, to Zaxarus and one | 
MoRae, for the indemnity of his endorsers & sureties, part 
passu. Lazarus‘and McRae, at the time of the assignment, 
had notice of the two mortgages to Clark, é'the last clause 
of the assignment was as follows : * And Whereas John 
Clark, Esq. hath a lien upon part of the property herein 
conveyed, for his-endorsement made for the. said Jacob 
Levy, it is further understood, agreed, covenanted and 
granted, and the Prustees aforementioned are hereby di- 
rected, in order to extinguish said claim, first fully to 

















. pay and satisfy, out of the proceeds of-th 
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aforesaid, so much of the debt of the s al Jacob Lex in 
the Banks aforésaid, as may be endorsed by #he said J 
Clark? —— ——— te. 
— by the Plaintiff of Eevy’s ¢ draft in fa+ 
or of Clark; was renewed by re-drawings, until Feb- 
* 1820, when it was protested, and the holder, the 
Bank of Cape. Fear, then received from Levy, the Plain- 
tiff, and y their joint & several pro 
$5,200, toséctre the principal, and damages.on its Levy 
and Clark bécoming solvent, suit was brought upon 
this note against the Plaintiff, in New-York, where it 
was finally recovered of him, under a decree of the Court 
of Chancery, by which'the holders were directed to as- 
sign to the Plaintiff all the ‘interest which they had in 
the trust fund, created by the deed of November, 1819, 
to Lazarus and McRae, so far as it extended to the note 
of $5,200. “An assignment was executed, according to 
this decree, by the-Bank of Cape-Fear, in June, 1824 ; 
and in January, 1825, also.assigned to the Plain- 
tiff all the Re daa. two mortgages made 
to him by Levy, and also, ‘all his right under the assign- 
ment made to Lazarus and McRae, so far as the latter 
extended to indenimify him against his endorsement ofthe 


bill‘upon the Plaintiff, dr his suretyship for the * 


of $5,200. / 

The Bank of the United States, the State Bank, and 
the Bank of Cape-Fear, together with Levy, Clark, La- 
zarus, McRae, and all the sureties of Levy interested in 
the assignment, were made Defendants. 

The Plaintiff insisted that he was, both by the rules of 
a Court of Equity, and also by the assignments of the 
Bank of Cape-Fear and of Clark, entitled. to the benefit 
of the two morgages made to Clark 3: that it was the ob⸗ 


ject and intention of Levy, in his Assignment of Novem- 


ber, 1819, to preserve this right. to th® Plaintiff, as. welt 
as to Clark, and that if it was nobpreserved and secured 
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Jews 1828. by the assignme t, it was by reason of a mistake. The 
— ‘any mistakes or omissions might be 


t the Plaintiff might be decreed to stand 

Lasaron in:the place of Clark and the Bank of Cape. Fear, ie 
pect to'their claim upon the trust fund, on accoun 

_ debt which he had paid, and for an account of that fundy 

and payment at he money. he had paid — 9 

Levy. PRS. SE tra F 

ie calle sigs wry tl ah last — —Dä 

the Court * advisement wntil the present. ‘a 

* 


Gaston, for the Plaintiff.—The mortgage by Levy to 
Clark was incorporated with, and madé part of, the deed 4q 
to Lazarus and McRae. Whatever. right; therefore, 
Clark had under the mortgage, ‘he ‘has under the. . 
deed. The mortgagé projected him from the payment. 
of this debt, and the deed must be held to de the same. — 
To the argument that the joint note. was given alter the 
deed to Laxarus and McRae was delivered, and that the © 
deed annulled the mortgage as to subsequent . vendorse- · 
ments, it is admitted that the mortgage could not avail 
to protect a perfectly new endorsement. But here the 
endorsement was given to secure the old debt, that was 
in existence when the deed to Lazarus and McRae was 
executed, and this Court will look at the substance of the 
transaction, viz. the renewal of the debt, only making the 
ſorm of security different. 


The facts then present the ordinary case of a payment 
by a surety. Can it-be denied that he has aright to all 
funds created for the paymett of the debt, especially 
when the debt was incurred upon the credit of that fund? 
Generally, and I may say universally, whenever proper- 
ty is pledged by a debtor to pay his own debt, any per- 
son who pays it may résort to that fund for indemnity. 
(Hays v. Ward, 4° John. Chan, Rep. 1238.—1 Eq. Cas. 


Ab. 93. Pl. 5.) 




















That the Plaintiff is —— note rrithitandiog: the 
form of his engagement, is admitted. Suppose, then, the 
holder had taken a eat for his indemnity—the case 
of Hays v. Ward vv he is to hold this as a trus- 
tee for the Plainti it be-different when one, 
who stands.én middle ground—who is accountable to © 
the holder, but has a remedy over upon the Plaintiff, 
should not hold all his’ securities for the benefit of him 
against whom he-has a age (Ex parte Rushforth, 
10 Ves. rene — 
otal 


— the; Defondants.—The parties to the. deed 
of trust are Levy, McRae, and Lazaris. Tho deed is 
executed to,countersecure Lazarus, Clark, and other se- - 
curities of Levy, upon.certain negotiated papers set forth 
in the deed. John Clark had prior liens upon part ofthe 
property, nat duly registered, and void at law—their va- 
lidity in equity, depending on — to be decided in 


4 


a Court of Chancery, as te noti to settle all con- 
troversy on the subject of Clark's | inserted i in the 
deed between himself and Lazarus, a covenant to the ef- 
fect following: . 


‘And whereas John Clark hath a lien upon part of the 
‘‘ property herein conveyed for his endorsement, made 
‘‘for J. Levy, it is further understood and covenanted, 
‘‘ &e, and the trustees arc hereby directed, ‘in order to 
‘extinguish said claim, first fully to pay and satlely out 
Vor. I. #46 








are tc — by the met ¥ 
» Banks | 


pre of favedr with nor he 
with Zazarus ; not being nated — nor de · 
seribed, they cannot take for themselves directly and 
without substitution. The meaning of the covenant: id) — 
to postpone ‘the sureties named in deed to Clark—> — 
‘Clark was the favoured surety, and the debts on which he — 
“was bound, were favoured only so far as it was necessas J 
ry to make him safe, and no farther. If Gomex had ex: © 
ecuted a note negotiable in Bank, for his own benefit, and 
Levy had signed it for his accommédation; and Clark 
had endorsed it for the accommodation of both, interms 
set forth in the covenant, it would have been, ydebt of © 
Levy, and endorsed by Clark. Yetneither the Bank nor 
Clark could have compelled the trustees, Zaxarus\and — 
McRae, to pay that debt, until the propétty of Gomez ~*~ 
was exhausted, because not until then, would it be neces- · 
‘sary for Clark’s indemiity. But if Gomex could not pay? 
it, it would be necessary to satisfy it, to protect Clark, ie 
and the trustees must pay it. It is the same thing whe J 
ther the Tability of Gomez precede that ofvClark :* be- 
cause Gomex is the principal debtor, and Levy his surety 
and Clark the surety of both; in either case, Gomex 
comes before Clark, and Clark is never liable, till Gomex 
fails. The covenant gives Clark only theypreference of 
—* the otlier sureties mentioned, and subject ta such Fiability, 
refers tliem to all athiers, The debt is to be paid to the 
“Bank out of the propertypand by the trustees, when Clark 
“Js liable, and not before; Clurk had two securities to 


* 
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——— upon the expressions in 
the covenant, that they were on Saccomotentecsre John 
Clark for his endorsement— hen he had'su 


property i in trust for the 
meritorions creditors: with »Gomex (supposing him to be 
a surety) and had.a special lien on the property, dis- 
ar from the demands of all persons, except John 
could be subrogated to his rights, 
neither the surety of Clark, nor his 
pai but roe runt befére him at law and in equity, 
and therefore cannot be subrogated to him. Ifthe con-— 
struction be coPréot, that the debt of Gomex is to be paid 
at all events, them if the property. in the hands. of the 
trustees be insufficient to pay*all the endorsements of 
Clark mentioned in the deed, and those out of it, Gomex 
will-be upon ah equality With Clark, and will receive 
feom the trustees as against Clark, such a part of the 
proceeds as willbe in the ratio of his (Gomex’s) acceptance ~ 
to the whole sum for which Clark is liable as endorser. 
This surely never could have béen the intent of Levy or 
Clark ; a construction leading .to such a consequence, 
should: not be made by the Court, except upon particular 
and insurmountable expressions,-which would controul 
the general intent of the covenant, namely, Clark’s in- 
demnity. The particularexpressions, and the general in- 
tent of the covenant, to indemnify Clark to the extent of 
his liability. for his endorsement, and no further, stand 
together. The-covenant having provided for Clark’s in- 
demnity, can. be extended no farther, without prejudice, 
to him, and the other persons, for whiose benefit the deed 
was made, and will at their expense and loss, save Go- 





ire dt Clark, both at-law and in equity, 
undertaking, came in the * 

r tothe Bank» and to 

was not a co-surety. with him, but sapplem 
This is indisputable at law, ———— 
he was a volunteer, and accepted for the accommodation 
of: the case in equity.: Had there been a 
treaty between Gomex and Clark, or had they.both signé 
ed the negotiable paper forthe accommodation of Levy, 
without treaty, before it. was discount, and. 
_satigotinted, there might have been some ground, as they. 
~ were bothsureties for Levy, to consider them co- -sureties. 
in Equity. . Bat as they were bound for different acts,it 
is submitted that even upon this state of the.proof, Clark 
must have been in equity a supplemental surety only, 
and not deo-surety of Gomex, Nothing else than evi+ 
dence aliuuide, that in fact they had agreed to be reci- 
procally responsible to each other, notwithstanding the 
form ofthe instrument chosen, could make them in equi- 
present case, there is ‘no 
ynegotiated in Clark’s name, 
red the acceptance of ' 
und, by inference of law, far 
that of Clark, — Wits aie surety fo the 
Bank, and became secondary and supplemental only 5 


s 





funds, that 


“abbbution of 


vember, 1819, to which he is a party, By the for- 
mér deeds of' mortgage, Clark'was counter-secured’as 
to all the endorsements then made, or'to be made; by thé 
deed of trust, hé was declared to have a- lien | 
property therein conveyed, and the trastees were 
ed to indemnify him,jby paying so: much of Leog’s debt 
at the Banks (who are parties to the deed as was (then) 
endorsed by Clark. Now, whether'thé deeds of mort- 
gage were void, as again { d of trust; or good 1 
quity against it, yet by thix decd, by the Very Words in? _ 
Sorted for Clark's benefit, dis power ‘to ener inte ary 
héw security is‘aimulled, and the ‘property ‘mortgagéd 
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—— — — 
aim an assign 
nst Gomex. ———— 


—— in the —* 

a note, of February, . 1820, -w ee 

has become the co-surety of ot have ‘that 
sand if icin emote, whatever 

’ y be his rights against ally, yet neither 
he nor Clark caw bind ———— to anew, and différ~ 
ent obligation from that imposed upoa- them. by the 
deed of Nov » 1819. The rights “ofall parties 
cand fixed by that deed, and as respects 

on that deed, it was secoridary,, ‘and not 


* e purity, and’ into an engagement 
by whith he was bound in No- 
may He only, the trustees by the 


“ia wa ired to save him ha 
ad derives no additionakforce' 
wa by ny can bo no reason —* 
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. wherefore Clark should have changed his. responsibility + Jom 1828. 
from indorser to that of co-surety, unless he thereby yp Ply 
- hoped and intended to give tle Plaintiff an undue pre- ® 
ference over the other sureties of Levy fur his accommo- Lazarus. 
dation, and who by their diligénce, had acquired a lien 
on Levy’s property subjectonly to the responsibility of 
Clark, and not of Gomex. The deed must be construed 
as a countersecurity for Clark, for suretyships antecedent 
_ to the deed. For if he were at liberty to join Levy in 
new securities withaut limits, he could pledge the trust pro- 
perty to its value, and theitrust deed would be nugatery 
as to Laxarus and the other cestui que trusts named, and 
would enure exclusively for the benefit of Clark, which 
is manifestly against the intention of Levys 


Henperson, Judge.—Levy and Clark stand bound, in 
equal degree to the Bank, that Gomez should accept and 
pay the, bill of the former, The discount, being solely 
for the benefit of Levy, as between him and Clark, he was 
the principal debtor. Gomez, by his acceptance, became 
a principal debtor as to Clark and the Bank; but his 
acceptance being for the accommodation of Levy, as be- 
tween Levy and himself, he was only a surety. These, 
facts were all known to Clark, at the time of his endorses 
ment, with the further information, that Gomex accepted, 
or would accept, in confidence that Leoy would consign 
property to him before the maturity of the bill, to meet 

. the acceptance; and that he, Gomex, transacted busi- 
ness as a Commission Merchant in New-York, to whom 
Levy was in the habit of making large consignments.— 
By a bond and mortgage, a fund is provided for the in- 
demnity of Clark, at the time of his endorsement. The 
whole of Levy’s property is afterwards —* and up- 
on full consideration, conveyed to Lazarus and McRae, 
with notice of the mortgage to Clark. The mortgage 
has not been registered. In the deed to Zazarus and 
McRae, there is this clause: “And whereag John Clark 

Von, I. *47 
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Bviry. CASES — AND DETERMINED IN THE 


hath a Hien on part of the property herein conveyed, fur 
his endorsement made for the said Jocob Levy, it is fur- 
ther understood, agreed, covenanted and. granted, and 
the said Trustees are horeby directed, in order. to ex- 
tinguish said claim, firstfally to pay and-satisfy, out of 
the proceeds of the sale or sales aforesaid, so much of the 
debt of the said Jacob with the Banks aforesaid, (mean- 
ing among others the Bank of Cape-Fear,) as may be 
endorsed by the said John Clark.” After one or more” 
re-drawings by Levy on:Gomex, endorsed by Clark, and 
after the execution of the deed from Levy to Laxarus and 
McRae, Levy, with Gomes and: Clarke» as his sureties, - 
gave a joint note to the Bank of Cape-Fear, the holder 
of the bill, oF Whichiis the same thing, a similar one 
drawn in renewal of it, including interest and damages. 
Levy and Clark being insolvent, Gomex has paid the 
whole of this note. In the mortgage to Clark, the mort- 
gaged property is declared to he liable to any future, ov 
other endorsement, which Clark may make for Levy, and 
for any endorsement which he may make for their re- 
newals, according to the practice of Banks. Gomex by 
this bill, secks the benefit of the fund created for Clark’s 
“indemnity, and has obtained an assignment from him, 
and also one from the Bank of Cape-Fear, of all their 
interest in the trust premises, for and on account of the 
bill or note abovementioned. 
There is no agreement made between Clark and Gomex 
to change the order of their liability, appearing upon the 
face of the transaction. Upon it, @omex stands prior in 
obligation to Clark, for Clark’s liability was to arise on- 
ly upon his default. Standing im this relation, he can- 
not call upo tk to contribute as aco-surety. In or- 
der the better to understand the claim of Gomex to the 
fund provided for the indempity of Clark, we will consi- 
der it as created by a stranger, and not by Levy, 
the principal debtor. Gomex could not reach it on ‘the 
ground of efjtality between Clark and himself, for he 
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* * — 
stands, as we have seen,’ _prior in obli ——— Jose 1828. aa 
Neither can he claim this fund upon being subrogated to . tig 
the rights of the creditor, thé Bank of Cape-Fear, for »,”. 
the Bank, upon receiving’payment from him, is bound Lazarus. 
to assign all its obligations and facilities for enforcing 
payment from those who stand prior and equal in obli- 
gation to him, not from those who stand posterior to-him; 
and, I would say, not from those who stand in equal or 
prior degree, unless the fund came from the principal 
debtor. For l think, in that case, itis purely personal, 
and cannot be communicated. But as this fund came 
from Levy, the principal debtor, it is very justly thought 
to be.more accessible to his sureties, and ‘if it still re- 
mained the property of the principal debtor, this Court 
would lend its aid to reach it, and would remove all 
obstructions out of the way,sand place it within the pow- 
er ofithe suffering surety. Lam almost prepared to say, 
that where the principal debtor creates a fund for the in- 
demnity of a primary surety, one not a bare certificator, 
as he is called im the civil law, (such I think Clark to be) 
any surety who stands in equal or posterior degree, may 
pursue the fund in the hands of any person, who 
to it with notice. . For the principal debtor is bound: to” 
provide equally lor all his sureties; with him there is.no 
prior or posterior ; and when he commanicates a benefit 
to one, his relationship makes it commo#to all standing 
in equal degree. “ Commune periculum, una-salus. 

The co-surety who attempts, at the time, or after the 
obligation is created, privately to provide for himself, 
from the funds of the commen principal, acts contrary 
to good faith, as he thereby diminisheggthe funds, on 
which they all rely for their common safety.— 
And besides, it would tend to weaken his exertions to 
the end in which all have an interest. But to extend 
this to a prior against a posterior surety, is connecting 
tagether those whose situations are-differeft, and infer- 
ring similar rights from dissimilar obligations. It is 
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Juxx 1828. restricting tao much that right of selfpreference or self 


Gomes 
2. 
Lazarus. 


security, which all human laws permit, if we do not infringe 
upon those of others ;’ and it. is not\considered an in- 
fringement: of them, to procure’ for ‘ourselves’ a sa- 
tisfaction or security for our debts, although we may 
leave our debtor without the means of satisfying.-his 
other creditors, whose debts may beas meritorious as our 
own. Subjecting this fand (I speak of it as provided for 
Clark’s indemnity, and hot for the payment of the debt, 
Which I shall notice presently,) to the-claim of Gomex, 
would be saying. én effect, that the bare’act of becoming 
surety creates a lien.in behalf of the suretyy upon the pro- 
perty of the principal debtor. It cannot be reached: 
through the medium of Clark, for it was to be used by 
him, only in the reverse of the facts which have happen- 
ed, to-wit, the failure of Gomex to pay; Whereby Clark’s 
guarantee to the Bank would be violated. Nor. can it 
be reached through the medium of the Bank, for similar 
reasons.. The Bank could not call on Clark, and con- 
sequently could not call for the fund provided for him, 
but in the like event, the failure of Gomez... The fund, 
tiierefore, remained the property of Levy, and subject to 
be transferred to any person, liable however, in the 
hands of an assignee, to indemnify Clark, or any person 
who had recourse against him, for any damage which 
they might sustain from the default of Gomex. I have 
viewed this case as it stood to the fund, when the trust 
deed was-executed to Lazarus and McRae. After which 
Levy’s dominion over the property entirely ceased, and 
with it the efficacy of that part of the original mortgage 
to Clark, to secure him against fature endorsements ; 
for it rested’ in agrecment, and grew out of his dominion 
over his property; The Joss of dominion did not affect 
endorsements made afterwards, for prior debts. Con- 
sidering this, therefore, as a fund set apart for the ‘in- 
demnity of Olark, Gomex can have no claim to it. 
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Bat it is said, that it is set apart not only forthe in- aia at 
demnity of Clark, but that it is specifically appropriated ‘Gan’ — 
to the payment of this debt. , Ifsoymost certainly he uꝛh 
pays the debt has, in leiGauet, wright tobereimburs. · ¶ 
ed out of the fand. For the principal debtor substituted 
it for himself, and he who can claim remuneration froms 
him, can.claim it from the fund, They are as-it were 
identified. Butjafter much reflection, and some doubts, 
upon the. — * Ithinkthat the ſund was provided and 































set apart ſ mnity. of Clark only, and not for the 
of th otherwise than as @ mean of saving 
Clark rape m0 his en nt, because from the 






recitals.in the deed providing. it, it appears that it is 

substituted for the unregistered mortgage and bond to 

Clark, which provided for his personal indemnity only, * 
and not for thepayment of the debt. .And the words, . 

“ extinguish such claim,” and * fully to pay so much of 

the debt of said Jacob Levy, with said Banks, as may be 

endorsed. by the said Clark,” must be understood. as di- | 
rected in reference to that object, to-wit, the payment of | 
that debt, should Clark be compelled to pay it, and not 

simply the payment of the debt, without regard to that 

object. This construction is much strengthened from the gr 
fact, that personal indemnity, and not the payment of 

the debts generally of Levy, was the object of the deed, 

From the operation of it, it is therefore fair to strike oug 

(or rather net to include within it) such debts as the per- 

son intended to be secured, should not be compelled te | 
pay. As to the ground, that it was intended to protect 

Gomex as well as Clark, and that it was left out of the 

decd by inadvertence or mistake,the evidence does notsup- 

port the charge, It does not appear that the parties i in- ] 
tended any thing but what they have done. ' 


Hatt, Judge.—If Comex and Clark had agreed to be- 
come sureties for Levy, and with thatWiew, Clark 
had endorsed, and Gomex had accepted the bill of ex 
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nquity Asti Awavan-ANp pereerre IN THE 
change;'when they afterwards givé:the note, on which a 
recovery was had against Gomex, in New-York, I think 
they should be considered as sureties for the debt. which 
_ that note vas given to discharge, and consequently ‘that 


‘Any. indemnity, which had been taken by Clark, to secure 










him against uld extend to Comex. 
But.if ¢ ——— any agreement or ers 

ing with Clark to become Levy’s ‘Surety, 3 iccepted +t 

bill of exchange, he y became debtor to. 3a 











and Clark was ouly nd as endorser. ‘It followed. 

if Gomes. ‘the debt, Clark was discharged, fc 

he was only: jo. pay, if Gomex did not... 
Afterwards, ae Clark and Gomex: signed the note 

of Levy as sureties, Gomex was thereby released ay 


liability as acceptor, and stood as a co-surety with Clark, 
and as the latter Sil secured himself against ; 


mortgage which Levy had made to hit, 6 
right to be indemnified from the same security. = This 


would be the case, if the rights ¢ of other — did not 


interfere. 
When Clark stood as endorser on the Inst bill of ex- 











change, the deed of trastwas executed to McRae and La- 
warus, for the same property which Lepy had mortgaged 
te Clark ; so that Clark could only expect to be-indem- 


nified for such endorsements, as he liad made for Levy, 
but not for any liabilities, which he might incur after 
that time. I have no idea that it was intended, nor do 
I think that the terms of the deed justify the belief, that 
the parties to it, intended to secure the payment of the 
debt due upon the bill of exchange, on which Clark was 
endorser, but only inteaded to secure Clark agaiust his 
endorsement. If there had been a new bill of exchange 


'< drawn, perhaps the liability of the parties would not be 


altered. But when the note was given, they were so far 
altered, that Clark became a principal to the Bank with 
Gomez, au@ithe liability of Gomex as acceptor, was dis- 
charged. ‘In. this — Clark acted upon his own 
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od the note h ae as co-surety for Levy. 
For'so doing, he cannot be indemnified by the mortgage, 


and of course can communiéate to Gomex no right aris· 


ing from the same instrument. For these reasons, T 
think the bill should be d — 

















and on the next day, Ju 
ing the balance, demised the Ia if 
of five hindred years, witha proviso for 4 


that Graff the mortgagee held ‘the legal title-e term 4 
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trust for.the Unilas Fratrum, and. opon his ¢ 
3 in Fragott Bagge his w — 


- knowing the trusts upen which his, it n 
s,same, assigned it to Frederick J ‘illiam * 


“agent of and trustec for the Duitas Fr * who 
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will dated December, A. D 1901; dey 
tiff Benzein, who was also one of hiss 
the will was proved in this state. . M 
recited transactions, Henry Cossart, 7 ri 
Frederick W. Marshall and John. * 
themselves to be tenstees. for the Ui 
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ta \ Sohiv: Bre wah erred wake’ % 
a were — wi — 
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—— Till: ’ 


een onfiscate i, the grants were. 
ne mative, and iſ they were not void, that the 
state ‘held the land if it had been confiscated, as a trust 
ur the debt due tothe. Unitas Fratrum, ' and’ that 
‘still subject to this trast in the hands of the De- 


nts. The Plaintiffs denied 


the several confiscation acts, and in 
-reliéd Mipon the act of 1783, 


pose wl averred had notice of it at the’ 


Cody, the lands of the Unitas 

hid state, for the use of the said Unitas Fra- 
fher-purposes.” ‘The bill also alleged that 
“defects in some of the instruments of trans- 
sat - egg and —— tho 








r possession Of theland, in which he failed. 
‘his obligation to pay interest on the mortgage 
‘because he had never been put. in’ pe 
mitted to: pay the balance whenever this wae a 
‘ Ate Defendant Lenoir, in bis answer,. admit 
“fe had, on the’2@d of May, A.D. — 
September, of the saine year, and on the 1 
A. D. 1780, obtained four grants. for’ Was 
within the boundaries of the land mentioned in the»bill ; 
that these grants wére founded on several occupa a. 
some of them as old as the year 1705.” He averred * — 
he had been in.actual possession-and n of | 
lands included within his grants ever since 
claiming the same, adverse to the title of. any } 
soever ; and prayed the benefit of the act of 1715, 
led “an act concerning old titles of land, and for. 
limitation of action, and for avoiding — 
9 that Henry Cossart held the land 
Tin trast for the Unitas Fratrum, that 
held for himself. He denied having any notice, before 
the date of his grants, of the title of Cossag —* the 
trust claimed by the Plaintiffs to exist for t e Un 
tram, but admitted that before that time “he had heard 
that the Moravians set up some claim to two tracts of. 
land, which were supposed to include the four severab 
tracts herein mentioned as claimed by him, but it was. 
nothing more than a vague report, often contradicted by» + 
persons who’ said they had asked the Moravians about: — 
it, and that they disclaimed haying any title to them 
bat that he never had any information ‘i in. the — ad 
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st made by” ‘the latter, the scsiguah Of Bagge 
, as welbas his will and that of Montgomery, 
aud — tastity-of other documpat were filed as ex- 
) the bill... An abstract of those above mentioned 
is. thoaght to be material. 
of the Earl of Granville to Henry Cossart, 
dated the 12th day.of November, A. D. 1754, were in- 
“made between the Right Honorable John, Earl 
§c. and Henry Cossart de St. Aubin, 4 

of the Unitas Fratrum.+ The limitation was “to the s 
heirs and assigns forever.” The co- 
ss ae at tof the quit-rents were, that “the 
; said Henry Cossart de St. Aubin, his heirs and assigns 
mena was no declaration of trust for. the 
J Frat was their name mentioned in 
‘in the manner above set forth. The 
Surveys, however, stated them to have been 
* «for the Lord Advocate, the Chancellor and Agent 
of the ‘Unitas Fratrum.” The power of attorney from 
F. Cossatt to Frederick W. Marshall retin 

that’ “ for the end, intent and purpose that all and si 
lar the fee simple, inheritance and full property of all 
my messvages, lands, plantations and hereditaments now 
_ belonging to me the said O. F. Cossart, situate, lying 
and being in the province of North-Carolina, may be 
sold, &c, the said F. W. Marshall,of Salem, in Wacovin, 
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the Unitas Fratrum, whose name was thee 
deed. The same was the case ‘with’ respect: tothe di 
made under this power by Graff to Montgomery, 

«the reconveyance to Graff in mortgage, and the articies 
in execution of which the deed. was delivered, rect 
that the land was the property of Cy FP; Cossartnio > & 

The assignment by Bagge to Marshall rec’ 
er from C. F. Cossart to Marshall, *the sabst oy 
Graff, the sale to Monigomery, andthe mortgage bythe 
latter to Graff, but contained no — eae terest 

f the Unitas Fratrum. yo: 0 

“F, W. Marshall, by his will, — 
is incumbent on me to see that sacred trust inv 
me by the people known by the name of the: Unitas Fra. . 
trum, with respect to all the land which have and told 
for them, in the State of North-Carolina,. ——_ 
tablished, &c.” The will then recited” 
by Earl Granville, on the 7th of August, 758, of. * 
98,985 acres of land, known as Wacovia,: — Bute ~ 
ton, Secretary of the Unitas Fratrum, and’a declaration” - 
of:the same date by Hution, that he held the whole J 
98,985 acres of_land in trust, ſor the use and fi 
the Unitas Fratrum, and declared the trusts upon Whi 
great quantities of land in Pennsylvauia and New- 
sey, as well as in North-Carolina were held, and dev 
ed the whole thereof to the Plaintiff Benxein, in fee sim- 
ple, in trust that the devisee and his heirs “ would main- 
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estrict ra es re — 
tate ſ 6 — as applied 
—— the same estate upon’ vlien 
“ust selaned or attempted to be declared; ex: 
ty ha : ving that estate, or-any interest carved © 

by act of ldw,-shall be in “general 

‘with “trast. Anstanoes of this relaxation 

im the —— by courtesy’; and iu the 

pases: et ion the other side from Ambler, 552, and 
mig C.-C. 6}, here manifestly the estate still sub · 
‘our ‘case; the. estaté on: which ‘the trust was + 
d, is entirely spent anil gone ; and the other side” 
st show, in order to sapport this trust, that a trust is 
nnexed to the land itself, ina strict and proper sense. 
iis thas been attempted, but it is conceived it has uot 

That the terms land atid estate are frequently used.to 
Ba — eka same idea by legal writers, is certainly tre, 
is as 


— that theĩe signification isen-. . 
tirely Aissimilar— first denoting the subject, and the ° 


* the.inferest Which one has in that subject. 
Bhat Mr, Sanders usey. the term Jand in the sense of 
in ry jpassage cited, will be sufficiently clear by 

t 8 pages 212, 277, 278, and wilt be manifest by 

& page 214, in which he quotes from Sir Mat- 

thew are: statemént of the diversity between an 


Vox. I. " #98 








Tt is said that the Wecision of Sir 
‘mondely v, Clinton, ‘his - AEE. Ey y 
‘the position for. which that case was Cited, 
ported and confirmed by his success 
in another part of this argameit. 
., ‘The citation from Jacob and Walker's Te 
“examined présently, and it Will be seén 
_Aweaning is only, ‘that in. equity the cestui eth pats? 
_- sidered the owner of the eatate, his Hite * a 
“ture of a seisin, aud’ Of an adverse pe 
_ nature of a disseisin“at law, “Oe | 
Bi betel Sas at ie see one, 
—— — exainination | 

the Other side. "That a trast attaches on'the land as 
tinguished from the ettate — ice BA. 
authority, and countenanced « 
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# vaid, or it not, it is but-a trust of 

| pg had the: egal title. And in e+ 
‘entertain a bill against us, 

to all he parties, and claim no es-. 

The Plaintiffs hgving no inte- 

Acoma jurisdiction by making: 

‘gs, those who have that interest. As 
tpt hosel remedy at-law, if the’ 
‘ Can they seek relief 


a ere me catise by their neglect; they are barred at- 


Pea base why come here at all? 
— — limitations ? 
certainly the great question in the cause, and 


Zounsel ox the other side, with care and attention. 
_step in this part of the argument, 
the land of €. F. Cossart vest: 


io ciUih itor iy Win cou cation cts, or by the 


the revolution, To support of the latter, no- 


- Pbing Ws ‘adduced, and it is directly céutradicted'by the 





v. Mefrthur, (W:0. T. RB. 115.) 
- ‘Twat of November 


one which can be supposed to 
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—7 ieee 
2 nan meee —* 
een 0 
stroggle for — Sy, yu 
* 
to sein the — of native citizens an =m: 
ho had never been resident | vs J 
hat mactight to expect. f 
‘who. bad, withdrawn from, or opt. 
in order to assist the 
aid.from,us., The latter was a proper a 
pose, and the former would have been i 
beral; and therefore, the 1 x 2 
purpose. of the Legislature. Bosidesy: 
penal statute, and.is to be construed —— 
But farther, the act specifying. neither | 
nor the property, nothing was divested out of the oy 
and nothing passed fo the state till.an offire -f — 
something i in nature of.it. (per Ta¥ton, uw i. 
Wife v.. Simpsony, Conf. Rep. 1782) aut i 
to have been the understanding of the 
the act of Oct. 1779,.c, 2, after reciting —* 
sons who came within the ‘description of thé 
confiscation laws, hail failed to return, it is. 
the estates of certain individuals, specially iamed, 
be fully forfeited.” The case of Campbell and Med 
expressly decides, that persons ownitig, lands in ortl 
Carolina, had.s right.to decline taking part im the cam~ 
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‘Tha init —— * teri lp 
y of title. The position i is denied, and 
sion. does not follow... 'The act of 1779, 
e. 12 3 all entries of confiscated land Voids: 
—2 concludes, that a grant for s 
. oh This teaBon-> 
‘fand offices ® 
| may be entered, expressly” 
~mbich ‘had-been before granted by ‘the * 
—— and further, thelast 


_ becanee g higher power: than the 
ed — ‘the general siento, ** 
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njocted that the defen t had notice tat 
ted of Redick v-Leggety and te 
| a i * 
Py * ern ’ y" * 
e — — * 
—— f. Law; according to the case of 
sce eget 0 pert es eee 


the possessor, bat only. puts 
Mia Sate 


—— pnd. the remedy : ceases. because the right is gone. 


—— that the Jegal estate was barred 
fe: and. this brings us to the enquiry, if the 
i —— destroyed. 


we triistees to protect the inheritance ; but can 

‘ —B—— any effect upon the decision ?— 
wn Every: lawyer knows that in settlements, trustees to 
‘Wie cOutingevt remainders, are intended not to 

of the estate from the acts of strangers, but to pre- 

— —— Himitations *8* failing, by 


— 
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"same case came before Sir 
6d in 2 Jac. and Walker. 
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Loa's act 
uding the legal estate, the equity was also des. 

from. —— distinctly ad- 

8 Counse for the D (2 Jacob and 

ge. 18, 51,) by the Counsel for the Plaintiff, 

62,) anil by Sir Phomas Plumer, (vide pages 146, 

48, 153, 154.) The real difference between these 

Was, that the former held that, to be the only 

rring the equity, while the latter, admitting 
oat insisted upon the existence of a se- 

nt bar of the equitable, without regard 

to estate—by —by which, in analogy to a disseisin 
atl v —— Fag, be acquired by the possessor, 
and the trustee bold the legal for estate him, as he be- 


fore held for the rightful owner of the equitable estate. 
But it bas been said by the Counsel on the other side, 


that Montgomery had only an equitable title, and that 


| Statute “operates only at law, and not upon equities ; 
mes ¥. Pierson and Falls v. Torrance are cited.— 
were cases of pure trust, but it cannot be pretend- 
ed that we were more than trustees by implication. In 
relation to the latter, the statute even in England applies, 
and the reasons, fotinded in the peace and welfare of the 
community, are forcibly given by Sir ‘Thomas Plumer. 
(2 Jac. and Wal. 139 to 149.) But our statute applies 
directly in its terms to the right, and bars it. The Ja- 
maica statute, expounded by Sir William Grant, in Beck- 
gue ford v. Wade, is like our own, except that it con- 
stains an express exception of trusts. Yet Sir Wil- 
liam Grant held that exception to be confined to direct 
‘trusts, and that the statute would operate in all cases of 
trusts by implication. His reasons for that opinion are 
worthy of profound attention, not ovly on account of the 


Von. I. # 29 













rates upon the supposition that we have not’ a title 
rely upon the lapse of time, airy pes ihe 
what is the fraud? Taking our grant 3 
Plaintiff's: claim. . Supposerit ms 
we cannot use the statute to protect * 
cannot use that title, a as 
That fraud will vitiate every tr chs ru * 
title be fraudulently procured, it is nat tat 54 
therefore cannot be supported as 
info a rt 
neglect fo assert bis claim, it 
what it was not at first, to wit, a ; 0 
If we had by a fraudulent con 
Plaintiff from proceeding to assert hi: 


I admit, upon a proper bill, might be ground to dept 
of the benefit of the statute. But no such case 


by the bill, or shown in proof. 

The position that fraud in atquiring a title, will de- 
prive the party of the benefit of the lapse of time, is di- 
rectly contradicted by Lord Kenyon, in the case of Bon- 
ney v. Redgard. (1 Com, 145.) 

It was contended in Cholmondely v. Clinton, that e . 
wrongful fortious act could not be the foundation of a — 
right in equity, and hence would not be ‘aided by the 
Tapse of time; but Sir Th. Plumer held otherwise, and his 
decree was affirmed in the House of Lords. See 
Mr. Butler’s argument in that case, and the cases 
by him, from page 47 to 50. (2 Jac. and Wal.) 

2. The difficulties of the Plaintiffs, the unsettled state of 
the country, and the prejudices against their claim, soon 
after the war of the Revolution, it is insisted, furnish an 
answer to the statute. 















































rts of ‘Justice ; are cloged 0 that a party 
action at all, still the statute will run 
brid, ’s Rep. 324,) and this case ig 
in Beckford v. Wade, (17 Ves. 96.) 
urged that our grant is liable to be set 
ud on the ground of fraud, and hence it is 
vy T title, ‘and for this is cited McCree v. Alex: 
Co cite the case for this purpose, is making the 
at they expressly declare in that case they 
» say, Bat it is useless to prosecute this 
us no Case is made in tlic bill, or supported 
‘by the proaf to raise the question, 

id a J 10 —— it is conceived that three points,, at 
it, | ‘established—that the trust, if any, for the 
1 ai um was void ; that if good, the legal title passed 
ry Mon ntgomery, and has been barred by the statute of li- 
ni s, and that of necessity the trust is gone with it, - 
and that if title to the land vested in the state, she held 
discharged of the trust, alld so granted to us ; and it is 
submitted, as the result from these propositions, that the 

former decree was erroneous, and ought to be reversed. 

* 

Henperson, Judge.—I shall place this cause upon a 
single point—the defence set up under the statute of li⸗ 
mitation, which depends upon the right of the Defend- 
ants to use in this Court, their grants from the state as 
colour Of title. I'consider it entirely unimportant to ei- 
ther party, whether the lands were granted to Cossart in 

t for the Unitas Fratrum, and if so, whether the trust 
“was valid. For if both propositions were decided in the 
affirmative, if Cossart has lost his estate, the cesiui que 
trusts have lost theirs also—their interest being a 





—— ——— 3 
— the Jands. I do 


take it; as where the devisee in trust d 
visor, there the heir takes ‘thee 
The law is the same as ‘to — 
in dower, and the dargaines ander: 
who dre said not to come ip by the tt — 
law, their estates being the zame with th 
and’ cast upon them” by law, althe —— 
the act of the party: Nothing’ but ‘the: X ical 
sions, the per and the post, and not going beyond the 
ter of the maxim into the principle upon Which’ 
founded, can for a moment sustain the idea 
estates were detached from the trusts, | 

comes in by escheat above his tenant's est 
the intruder, the disscisor, who thereby — 
estate, are not affected by the trast ; and: if as 
them the trustee loses the legal estate, the trusts” —* 
mediately vanish, as the shadow disappears - -when 
substance is gone. The trusts remain dormant, un 1 
the legal estate is regained by the trustee, when they im- 
mediately spring up again. ‘The Plaintiffs, or more pro- 
perly those who claim Cossari’s estate, cannot. attach a 
trust upon the estate of the Defendants, through the me- 
dium of the state, upon the idea, that she, upon the 
alienage of Cossart, succeeded to his estate, subject 
to the Moravian trust if any existed; and that »the 
lands were then granted, subject to the same trusts. 
For in reality, Cossart’s estate did not come to 
state at all, neither by the revelution, nor by the 
fiscation acts, according to the principles adopted in the 
case of Campbell v. McArthur. 





ry st ‘that ‘the’ Defendaits with’ a 

of | te) raat Tila Chart o knows 
entered and obtained” grants for them: from the 
‘under our entry laws, as vacant and wnappropria- 
—— violation of both thé letter ‘and the spirit 
—* ‘Tsay that rinior is knowledge in this 

f the ramor turis out fo be correct. For ajthough 


’ * Sap the Defendants say, there was but a re- 
— mére rimor that the Moravians claimed these 
‘Yands} which’ soffie pretended to believe, but more disbe- 
Wed, this rumor was notice; it should have pot them 
Enquiry. Ana if the rumor tured out to be correct, 
ind the lands bad been granted, whether to the Mora- 
vor to others if is unimportant, for the fact of their 
been granted, and not the names of the grantees, 
ered the ‘conduct of the Defendants fraudulent, they 
must take the consequences. They cannot say, that they 
‘Were innocent parchasers, who had paid their money.— 
They took upon ‘themselves to determine as to the truth 
Of the report. ‘The report turns out to be true. Equity 
requires that they should abandon their designs, and 
their persisting i in thein, after the ramor was ascertained 
to be founded in fact, is conclusive, that had they thought 
their design would have succeeded, they would bave 
made the attempt with a perfect knowledge of the fact. 
In fine, it was a game of hazard ; they adventured, and 
haye lost. The report turns out to be true; the lands 
have been granted, and they must take the consequences, 
But the Defendants say they were not granted to the 
Moravians, nor to any one in trust for them; that Cos- 
sart held to bis own use and benefit ; that if their design 
was fraudulent, it was against the Moravians, and not 





less.. The lands. had been, _ previously. granted. he 
grantor had nothing in them. ——— were ¶ 


and it in dealings with ‘such 2 

consequences must be borne by | * 

to me, that to refuse our interference ¥ at ward 
iniquity, not to redress a wrong. y —*8 

It is to be observed that the State, ex ‘mero motu, 
at the instance of the party aggrieved, would have 
these grants to be surrendered up to be cancelled. _ 
this bill was ſiled, a Court of Equity, by the well 
decisions of our Court, was the proper 
for redress against a fraudulent grant. 
it is true, for some time struggled against this practice, 
contending that the proper. redress was at law; but he 
ultimately yfélded. 

If Earl Granville had granted, or rather passed to 
Cossart an equitable title, and the lands had come to a 
State subject to.the equity, and the State had made 
grants to the Defendants with notice, as in this case, 
there be a doubt but that this Court: would have 
the Defendants trustees for the Plaintifis ?—and where 


, 





a it from harm and eck or ‘as if the boan- 

cure; oF the Jand-marks’ wearing out— 

ng them, and that upon 

Jing the legal title. So also if afrauda- 

n obtained from the grantor, or from a 
re is a probability of annoyance to him 

, Equity will relieve by compelling 

» fraudulent deed—Equity will ré& 

| improperly clouds or obscures a 

t object of the Court being to give 

> 3 to qu Piel remore all fears and apprehensions 

from the fraud or iniquity of others, with regard 

fy. All that is required to be shewn is, that 

2 | are not idle or imaginary, and that there is a 

‘of Warm. 

‘this bilt been filed, calling for a surrender of these 

‘after the facts in relation to them bad been esta- 

and soon after they were issued, the only possi- 

Ble defence which’ could then have been set up, would 
have Ween that the Plaintiffs apprehensions were ground- 
- Tess 3 that the grants were perfectly harmless ; for the 
Plaintiffs being the elder, and of course the better title, 
could not be affected by them. To this it might then be 
Properly answered, as the event in this case has shown 
to be true, although the deeds are fraudulent and void, 
yet they may be used to our annoyance. In the first 
jplace, they cloud our title, and may injure us should 
Wish to sell. But worst of all, you may connect 

em with a seven years possession, and bar our estate. 
You may also, under cover of them, perplex us with a 
lawsuit for almost half a century. These are certainly 
not such idle fears, or imaginary injuries as would in- 
duce the Court to dismiss the bill, because the Plaintiff 





short space of time, an 

dress at law, and which pr 

per of the times, for I 

frem Cossart would then have been 

therefore satisfied, that this Conrtis b 

the Defendants their rants, ‘ands 

from them ; that they should be. etached t 

session, In my mind, the possession se 

by the Defendants, tends ta, weaken their case, as 
taining the grants. It shows in. e 
propriety of permitting them to be tain set 
the question as to the right of this Court, to —* 
I have used thoughout this opinion the terms 
iniquitous, §c.—I apply them in their legal sense 
not by any means intending to impute corruption or, 
in its ordinary acceptation to the Defendants ; 31 tea 
for want of some milder terms. 

I feel some difficulty in affirming the decree, on ac- 
count of the place in which Montgomery's devisees stand 
before the Court, They unquestionably should have 
been Plaintiffs instead of Defendants ; and it ts difficult 
to conceive why they were originally made Plain- 
tiffs. It can be accounted for only from the ignorance 
of our Equity practitioners. But they are before the 
Court; consequently their interest is bound. Their’ 
rights were as fully contested by the other 
as if they were Plaintiffs. I cannot perceive that 2 
prejudice has arisen to any one of the parties on 
account. I repeat again, that this Court does pot take 
from the Defendants the benefit of their grants, because 
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been before granted, but because in addi- Juws, 1828. 
tion thereto, they knew that they had been granted. Their “~~ 
object was to deceive or defraud some one, if not at first, eit mgs 
most certainly when they learnt that the lands had been Lenoir et al. 
granted. They then well knew, that all they acquired 
by their grants was taken fraudulently from some other 
person; and they cannot rightfully gain any thing by 
them, ifthey are in fraud of the rights of others. 


Hat, Judge.—It appears to me that the ground is 
tenable, that the devisees of Montgomery, have a right to 
. the Defendants. In considering this 
ce is placed upon the trust supposed 
Fratrum. I also admit that whena 
mes in to an estate in the post, as the King by 
— such estate is held free from a trust ; but an 
~ equity of redemption is not such a trust. 
* Court of Chancery, an equity of redemption is de- 
by Sir M. Hale, to be an equitable right inherent 
“dw the land, binding all persons in the post, that is, per- 
sons coming in paramount to, and not under the title of 
the mortgagee. The lord of the mortgaged Jands when he 
enters for an escheat, takes them, subject to the rights of 
the mortgagor. (1 Powell.on Mort. 11, 337—Hard. 479.) 
~ Lord Nottingham says an equity of redemption charges 
the land, and is not a trast. In a Court of Equity, the 
equity of redemption is the fee simple of the land, (Zbid. 
$38, 11.) If then the land escheated to the state, sub- 
ject to Monigomery’s rights as mortgagor, it was bound 
by those rights in the hands of the grantees of the state. If 
it be admitted, that if the land had escheated tu the state 
and was then conveyed to the Defendants, and their estate 
was not a contiuuance of the estate of the mortgagee’s, so 
as thereby to subject them to the equity of redemption, for 
the mortgagee’s estate was at an end, and that the state 
held the lands as the lord by escheat was cae do 
befure he granted them at all, viz. that he came in in the 
Vou. I. * 30 

















Joms 1828. mnahiunn kncok — i admit- 
_ ted that there was uo privity between that and the estate . 


2. of which the mortgagee was possessed ; still he held them 
Lenoir et #l subject to the equity of redemption, 


The same remarks are applicable to a case where the 
lands do not escheat, as where the King or the State seizes. 
them without right, and grants them to another, the © 
grantee comes in of a new estate, and holds in —1* 

m, 


no reason can be given why he should not hold th 
subject to the equity of redemption, as well as if they had 
escheated, and had then been granted. The tel: J 
laid down as a general one, that the 
deem against ali persons coming in i 
King by escheat, is only put as ani 
son assigned is, that when the money is p: 
gagor is placed in statu quo, the land having been — 
pledged for the money. 

If then the lands of the Defendants are subject to 
equity of redemption, is that right barred by length 







time? In England, the right of the mortgagee is barred ~ 


by twenty years adverse possession, by the express pro- 
vision of the statute of limitations. The right of the 
mortgagor is barred by the same length of time in ana- 


logy to it. Here the mortgagee is barred by seven years ° 


adverse possession, by the act of 1715, (Revisal, chap. 
2.) The mortgagor is barred by no time in analogy 
to that act, but only by twenty years, in analogy to the 
rule of the English Chancery. On this point, I need 
make no remarks ; I consider the question te be at rest, 
(Falls v. Torrance, 4 Hawks, 420.) It results then, 
that the mortgagee may be barred by seven years pos- 
session at law ; the mortgagor has twenty years to re- 
deem in equity. 


It is admitted, that the interest of a cestui que trustis 
4 on that of the trustee in ordinary cases of trust; - 


trustee is barred by length of time, the trust is 
ut an equity of redemption is an inherent right 


an 
lost. 
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